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Attorney for Plaintiff 
 

 The plaintiff Molly Ellis herein complain against Kim McNeese 

(“McNeese”) and Flint Hills Technical College (“Flint Hills”) as follows: 

Nature of Action 

1. This is a civil action arising under the Kansas Preservation of Religious 

Freedom Act (“KPRFA”), K.S.A. 60-5301 et seq. 

2.  Plaintiff seeks all relief under the KPRFA including injunctive and 

declaratory relief from McNeese’s and Flint Hills’ administrative 

requirements and regulations which requires all Flint Hills nursing 

students to be “fully vaccinated” and to then comply with Flint Hills 

contracted facilities, some who require the “fully vaccinated” status 

without regards to religious exercise or religious objections. These 
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requirements require Molly to forfeit her sincere religious beliefs in order 

to comply with the conditions set forth by McNeese and Flint Hills. 

3. McNeese and Flint Hills (collectively “the defendants”) require Molly 

to complete clinicals at Newman Hospital which will not recognize 

Molly’s religious beliefs regarding its vaccine injecting requirements for 

a covid virus. The defendants refuse to assign Molly to other contracted 

facilities (who recognize Molly’s religious objections to vaccine injecting) 

where Molly may complete all of her clinical requirements. 

4. These imposed conditions require Molly to consent to these conditions 

which violate her sincere religious beliefs or else be removed or otherwise 

be disqualified or become ineligible to complete her nursing degree. 

5. The plaintiff Molly Ellis moves this Court for immediate emergency 

temporary and preliminary injunctive relief as follows: that the 

defendants 

a. be preliminarily enjoined from enforcing against the plaintiff 

its requirements that nursing students satisfy the vaccination 

policies of the defendants and their assigned clinical partners 

and 

b. be required to make available to the plaintiff a suitable 

religious accommodation that will allow the plaintiff to satisfy 

the defendants’ clinical components of the nursing coursework 

so that the plaintiff may complete her academic programs as 

scheduled in 2022 and beyond. 
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Jurisdiction and Venue 

6. This action arises under the KPRFA which also incorporates the rights 

under the Kansas Bill of Rights and the First Amendment to the United 

States Constitution. Venue is proper as the defendants reside in this 

judicial district and all of the events, acts, and omissions giving rise to 

the plaintiff’s KPRFA claim occurred in this judicial district. 

7. This Court is authorized to grant declaratory and injunctive relief 

pursuant to the KPRFA. 

8. This Court is authorized to grant all of the relief under the KPRFA 

including attorney fees. K.S.A. 60-5303 (b)(6). 

Parties 

9. Molly Ellis (“Molly”) is a resident of Emporia, Kansas and is a nursing 

student at Flint Hills Technical College.  Molly has sincere religious 

beliefs that compels her to refuse to consent to the vaccine injection 

requirements of the defendants and their clinical contracted facilities.   

10. Kim McNeese (“McNeese”) is Director of Nursing at Flint Hills 

Technical College. McNeese meets the definition of “government” under 

the KPRFA. 

11. Flint Hills Technical College is a state operated public institution. It 

is a political subdivision of the State of Kansas, organized and existing 

under the laws of the state of Kansas. It is a body corporate established 

by an act of the Kansas Legislature in Senate Bill 7, 2003, and meets the 

definition of “government” under the KPRFA.  
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Facts 

 
12. The named defendants are “government” as defined under K.S.A. 60-

5302.  The defendants acted under color of law. 

13. Molly has not consented to being vaccine injected with any so-called 

covid virus vaccine. She has not consented to this because of her religious 

beliefs regarding the use of fetal cells in those so-called vaccines. 

14. In the Flint Hills Student Handbook it states that it “does not 

discriminate on the basis of sex including pregnant and parenting 

students, sexual orientation, handicap, race, color, age, religion, marital 

status, or national or ethnic origin in educational programs, admissions 

policies, employment policies, financial aid or other College-administered 

programs.”  

15. The Handbook further states that it expressly forbids “harassment” 

of students because of religion (“harassment” defined in the Handbook as 

“any action prohibited under State and Federal Statutes VII, IX, and 

Section 504 of the Rehabilitation Act. It further includes all forms of 

sexual harassment, racial/cultural slurs, verbal abuse, and verbally 

offensive language which are forms of discrimination under Section 703 

of Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 2000 

et seq”). 

16. The Handbook further states that any “harassment” of students “that 

negatively affects a … student’s grades” will not be tolerated.  
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17. The Handbook further states that no student will be “subjected to 

discrimination under any program or activity…” and that Flint Hills 

“makes all decisions with reference to … student status without regard 

to “… religion…” which “cannot lawfully be considered, to the extent 

specified by applicable federal and state laws.” 

18. Flint Hills amended its student Handbook in January 2022 to require 

all nursing students to have “two vaccinations of either the Pfizer or 

Moderna OR one vaccination of the Johnson and Johnson along with the 

booster vaccination is required” and that “without documented proof of 

required COVID vaccinations, the student will not be able to fulfill 

clinical requirements.  Thus the student would be unable to successfully 

complete the clinical course with a passing grade to complete the nursing 

program.”  

19. Flint Hills provides no recognition of a nursing student’s religious 

beliefs and provides no religious accommodation to its new January 2022 

vaccine requirement. 

20. Flint Hills contracted with Holiday Resort, Presbyterian Manors, Inc., 

Newman Regional Health, and Stormont-Vail Healthcare, Inc. to provide 

their respective clinical facilities to Flint Hills’ nursing students for the 

purpose of providing the students a clinical educational experience. 

21. When each of those contracts were executed, only one facility, 

Stormont Vail, agreed not to discriminate against nursing students on 

the basis of religion.  All of the other facilities refused to promise Flint 
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Hills that they would not discriminate against nursing students on the 

basis of religion.   

22. Newman Regional Health specifically informed McNeese and Flint 

Hills on January 19, 2022, that it specifically would intend to and would 

discriminate against nursing students on the basis of religion.  It stated 

to McNeese that it would not recognize any nursing student’s exercise of 

religious beliefs regarding its requirement that nursing students consent 

to vaccine injecting for the covid virus. 

23. After Stormont Vail entered into its facility agreement with Flint 

Hills on April 1, 2021, they entered into an amendment regarding 

Stormont’s promise not to discriminate on the basis of religion: the 

parties agreed that Flint Hills must require nursing students to be 

vaccine injected with “a full COVID-19 vaccination series as defined by 

the CDC” and that to request an exemption, the nursing student must 

“thoroughly complete the appropriate exemption request form (attached), 

submit the exemption to the appropriate party (medical professional or 

religious leader)….” 

24. Molly has been enrolled in the Flint Hills nursing program not being 

vaccine injected with any so-called covid vaccine and was notified by 

McNeese on January 25, 2022, that one of the clinical facilities Flint Hill 

contract with for student clinicals was requiring nursing students to be 

vaccine injected regarding the covid virus irrespective of the nursing 

student’s religious beliefs or objections to that. 
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25. McNeese informed Molly that “all students must comply with this 

requirement or the student will not be able to successfully complete the 

clinical course that requires placement at Newman Regional Health.” 

26. McNeese informed Molly that her only options being not compliant 

with the vaccine injection requirement was for “withdrawal, or continue 

on as far as you can, but will be unable to meet the requirements for 

second semester clinical, NSG 223 KSPN Nursing Care of Adults II 

Clinical and NSG 203 KSPN Maternal/Child Nursing Clinical at 

minimum.” 

27. Molly requested from the defendants a religious accommodation for 

her religious beliefs to McNeese after this.  In response, McNeese 

informed Molly that her clinical hours at Newman Regional Hospital 

would not be changed even though another clinical facility Stormont Vail 

would recognize her religious exercise. 

28. McNeese emailed Molly and told her that “your time for NRH clinical 

is drawing near.  You begin your experiences at NRH on 2/7/22 in the 

wound care clinic.  Just as a reminder that you must have minimally the 

first Covid vaccination completed before attending clinical.  If you do not 

have this completed before 2/7, per NRH guidelines, you will not be able 

to attend and your grade will result in a zero for the day and subsequent 

days without the vaccination.” 
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COUNT 1 

Kansas Preservation of Religious Freedom Act 

vs 

Each Named Defendant 

 

29. Plaintiff restates and incorporates by reference the allegations in the 

above paragraphs. 

30. Each defendant has directly and indirectly constrained, inhibited, 

curtailed and denied the plaintiff’s exercise of religion as defined under 

the Kansas Preservation of Religious Freedom Act (KPRFA).  

31. Each of the defendants’ actions, orders, and policies as applied to the 

plaintiff, both directly and indirectly, constrains, inhibits, curtails and 

denies her respective practices or observance of religion under section 7 

of the bill of rights of the constitution of the state of Kansas.  

32. Each of the defendants’ actions, orders, and policies requires the 

plaintiff to act or refuse to act in a manner substantially motivated by a 

sincerely-held religious tenet or belief, whether or not the exercise is 

compulsory or a central part or requirement of their respective religious 

tenets or beliefs. 

33. That the interests referenced by the actions, orders, and policies of 

each defendant, as applied to the plaintiff, are not of the highest order 

and not otherwise served. 

34. There is no clear and convincing evidence that any of the defendant’s 

actions, orders, or policies, further a compelling governmental interest, 

as applied to the plaintiff or that those actions, orders, and policies are 
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the least restrictive means of furthering any compelling governmental 

interest as applied to the plaintiff.   

35. The plaintiff has no adequate remedy at law to prevent the continuing 

violation of her KPRFA rights, her Kansas Bill of Rights and her First 

Amendment rights under the U.S. Constitution as referenced in the 

KPRFA. 

 WHEREFORE the plaintiff requests the Court enter judgment in 

her favor and grant the following immediate preliminary injunctive relief 

as follows: that the defendants 

a. be preliminarily enjoined from enforcing against the plaintiff 

its requirements that nursing students satisfy the vaccination 

policies of the defendants and their assigned clinical partners 

and 

b. be required to make available to the plaintiff a suitable 

religious accommodation that will allow the plaintiff to satisfy 

the defendants’ clinical components of the nursing coursework 

so that the plaintiff may complete her academic programs as 

scheduled in 2022 and beyond. 

 WHEREFORE the plaintiff Molly Ellis requests all of the relief  

under K.S.A. 60-5303 including, but not to the exclusion of others, 

injunctive and declaratory relief, actual damages, costs and attorney fees, 

as applied to her and as against each defendant.   
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Sworn Statement 

Molly Ellis, of lawful age, being first duly sworn, states under penalty of 

perjury pursuant to K.S.A. 53-601 that I am a nursing student at Flint 

Hills, that unless I consent to vaccine injecting immediately against my 

religious beliefs and convictions under the February 7, 2022, deadline, 

that I will not be allowed to complete my nursing clinicals, that I could 

be accommodated I believe by being assigned to Stormont Vail who will 

recognize my religious exercise and beliefs, that the defendants refuse to 

reasonably accommodate me in my religious exemption request, that the 

attachments to this petition are emails or texts I received from the 

defendants; the Student Handbook page is from the 2021 Flint Hills 

Student Handbook, and that the statements of fact stated in this petition 

are correct to the best of my knowledge. 

Dated: February 2, 2022 

 

_________________ 

Molly Ellis 

  

By:/s/Linus L. Baker 

Linus L. Baker KS 18197 

6732 West 185th Terrace 

Stilwell, Kansas 66085-8922 

913.486.3913 

913.232.8734 (fax) 

E-Mail: linusbaker@prodigy.net 

Attorney for the plaintiff 



EXHIBITS 
 
 

On Tue, Jan 25, 2022 at 3:49 PM Kim McNeese 
<kmcneese@fhtc.edu<mailto:kmcneese@fhtc.edu><mailto:kmcneese@fhtc.edu<mailto:kmcneese@f
htc.edu>>> wrote: 
 
Dear students, 
 
Our nursing program has been notified of recent changes to one of our clinical site's vaccination 
requirements. Â  Clinical partner, Newman Regional Health, has informed us that effective immediately, 
they are requiring that all students that are placed within their facility for clinical be vaccinated against 
the coronavirus, including the booster. Â  This is a major and important clinical partner for our nursing 
program, and we must ensure compliance to continue this partnership for our current and future 
nursing students. Â  With that being said, effective immediately, all students must comply with this 
requirement or the student will not be able to successfully complete the clinical course that requires 
placement at Newman Regional Health. Â  For those of you that are not currently vaccinated you have 
the option to withdrawal, or continue on as far as you can, but will be unable to meet the requirements 
for second semester clinical, NSG 223 KSPN Nursing Care of Adults II Clinical and NSG 203 KSPN 
Maternal/Child Nursing Clinical at minimum. 
 
If you are currently not vaccinated and will because of this requirement, please let me know ASAP.Â  If 
it is time for your booster, that is needed asap as well. Â  Please bring that proof of vaccination to either 
Lynn or myself and we will make a copy for your file. 
 
Thank you all for your attention in this matter. 
 
 
Kim McNeese, MSN, RN 
Director of Nursing/Nursing Instructor 
Flint Hills Technical College 
kmcneese@fhtc.edu<mailto:kmcneese@fhtc.edu><mailto:kmcneese@fhtc.edu<mailto:kmcneese@fh
tc.edu>> 
620-341-1328 
 

 
 
 
 
 
 
 
 
 
 
 



 
 
 
 

---------- Forwarded message --------- 
From: Lisa Kirmer <lkirmer@fhtc.edu> 
Date: Thu, Jan 27, 2022 at 11:33 AM 
Subject: RE: Vaccine Exemption 
To: Molly Ellis <mellis@stumail.fhtc.edu> 
Cc: Kim McNeese <kmcneese@fhtc.edu> 
 
 
Molly- 
 
We have consulted with our college attorney regarding your question. His guidance to us included the 
following: 
 
If a student's completion of the FHTC requirements for a degree include successful clinical participation 
at a 3rd party location (i.e., NRH), then it is the student's burden to meet those requirements imposed 
by the 3rd party. 
 
It is not within FHTC’s control to grant an accommodation or exemption. 
 
Thank you, 
 
Lisa Kirmer 
Vice President of Student Services 
Flint Hills Technical College 
3301 West 18th Avenue 
Emporia, KS 66801 
620-341-1325 
lkirmer@fhtc.edu<mailto:lkirmer@fhtc.edu> 
 
[cid:image001.png@01D81371.BA0CC1A0] 
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Attorney for Plaintiff 

The plaintiff Molly Ellis moves, pursuant to the Kansas 

Preservation of Religious Freedom Act (KPRFA) K.S.A. 60-5301 et seq, 

for a temporary restraining order and/or preliminary injunction 

restraining and enjoining the Flint Hills Technical College (“Flint Hills”), 

Kim McNeese (“McNeese”), its officers, agents, employees, attorneys and 

successors in office, and all other persons in active concert or 

participation with them, from enforcing, threatening to enforce, or 

attempting to enforce the Flint Hill’s COVID-19 vaccination 

requirements as set forth in its Student Handbook and in association 

with Flint Hill emails and texts (“Covid Injection Conditions”) against 

the plaintiff, and requiring Flint Hills to, instead, provide for a religious 

accommodation in its Covid Injection Conditions stated in its Student 
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Handbook,  to adopt a suitable accommodation for the plaintiff that will 

allow her to complete Flint Hills nursing program on time and as 

scheduled and contracted-for by the plaintiff. This relief is warranted 

because time is of the essence in that Flint Hills has set a February 7, 

2022, deadline to comply with its Covid Injection Conditions, and as more 

fully set forth in the Memorandum: 

 † 
Plaintiff is likely to succeed on the merits because the Covid 

Injection Conditions, on its face and as applied to the plaintiff, directly 

and indirectly, constrains, inhibits, curtails and denies her respective 

practices or observance of religion under the KPRFA, there is not clear 

and convincing evidence that Flint Hill’s interests of the highest order or 

is a compelling governmental interest to require Molly to consent to being 

vaccine injected, and is not the least restrictive means of furthering its 

vaccine injection requirements or in furthering an interest in entering 

into contractual commitments with Clinical Partners for clinical 

placements which allow those Clinical Partners to discriminate against 

Flint Hills students because of religion; 

 † 
Plaintiff will suffer irreparable harm in the absence of the 

requested relief because there is a loss of her fundamental state and 

federal constitutional rights as defined under the KPRFA and with Flint 

Hills conditioning of its ongoing educational services to the plaintiff on 
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her submission to a COVID-19 vaccination regimen is forcing the plaintiff 

to choose between the precepts of her religion and forfeiting her 

educational benefits for which she has contracted, labored, and paid; and,  

† 
Both the balance of equities and the public interest favor granting the 

requested relief under the circumstances of this case. Flint Hills has 

available means to accommodate the plaintiff’s religious beliefs without 

affecting its ability to properly educate her as a nursing student or to 

provide clinical placements for future nursing students. There is a 

shortage of nurses in Kansas and a preliminary injunction in this case 

would serve the public interest not only by protecting religious liberty but 

also by ensuring that qualified nurses are able to enter the workforce and 

provide much-needed care.  

• https://kansasreflector.com/2021/11/09/kansas-nurses-lack-voice-in-staff-

shortage-crisis-association-director-says/  

• https://www.ksnt.com/news/kansas/nursing-shortage-leaves-kansas-

vulnerable-does-government-need-to-act/ 

• https://fox4kc.com/news/covid-19-nurse-shortage-shutting-down-kansas-

hospitals-icu/  

MEMORANDUM 

 This Motion stems from a COVID-19 vaccine mandate recently 

imposed by Flint Hills both in its Student Handbook and with is contracts 

with clinical facilities in which Flint Hills agreed to allow certain clinical 

facilities to discriminate against its students on the basis of religion.  The 

conditions imposed by Flint Hills on its nursing students such as Molly 

https://kansasreflector.com/2021/11/09/kansas-nurses-lack-voice-in-staff-shortage-crisis-association-director-says/
https://kansasreflector.com/2021/11/09/kansas-nurses-lack-voice-in-staff-shortage-crisis-association-director-says/
https://www.ksnt.com/news/kansas/nursing-shortage-leaves-kansas-vulnerable-does-government-need-to-act/
https://www.ksnt.com/news/kansas/nursing-shortage-leaves-kansas-vulnerable-does-government-need-to-act/
https://fox4kc.com/news/covid-19-nurse-shortage-shutting-down-kansas-hospitals-icu/
https://fox4kc.com/news/covid-19-nurse-shortage-shutting-down-kansas-hospitals-icu/
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as a prerequisite to their performance of January 2022 clinicals and the 

completion of their academic programs. Verified Petition. ¶¶18, 19, 22.  

 Flint Hills vaccine requirements essentially began when it 

contracted with Holiday Resort, Presbyterian Manors, Inc., Newman 

Regional Health, and Stormont-Vail Healthcare, Inc. to provide their 

respective clinical facilities agreeing that all of the facilities except 

Stormont-Vail could discriminate against its nursing students on the 

basis of religion.  Petition ¶¶20-22. Flint Hills then initiated its own 

vaccine mandate when it amended its Student Handbook requiring all 

nursing students to comply with its vaccine mandate which provided no 

religious accommodation provision. Pet. ¶ 18. 

 Flint Hills created its own problem by agreeing to allow clinical 

facilities to religiously discriminate against its nursing students. 

Although Flint Hills could assign Molly to do her clinicals with Stormont-

Vail it refuses to do so. Pet. ¶¶ 24-27. 

 Now Flint Hills has taken the position that it will not assign Molly 

to a clinical facility that does not discriminate against her based upon 

religion, insisting she do her clinicals at the Newman Regional Hospital. 

Pet. ¶¶ 26-28.  

 Now, McNeese and Flint Hills will flunk Molly (who is otherwise in 

in good standing and slated to graduate) because of the defendants 

insistence that she perform her 2022 rotations with Newman Hospital  -

- all of which results in a failure (or an incomplete) for the semester and 

removal from her educational programs for which she contracted, 

labored, and paid.  This because the plaintiffs exercised her sincere 
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religious beliefs opposing consenting to repeated COVID-19 injections 

into her body.  

Preliminary Injunction Standard 

 The standard for issuing a temporary restraining order is the same 

for issuing a preliminary injunction. See Wichita Wire, Inc. v. Lenox, 11 

Kan.App.2d 459, 726 P.2d 287 (1986). Under K.S.A. 60-5303 (KPFRA) “a 

person whose exercise of religion has been burdened, or is substantially 

likely to be burdened” may assert this violation as a claim and the court 

may grant injunctive relief.  Id. at 60-5303(1).  Plaintiff must show (1) 

substantial likelihood that the movant will eventually prevail on the 

merits: (2) a showing that the movant will suffer irreparable injury 

unless the injunction issues; (3) proof that the threatened injury to the 

movant outweighs whatever damage the proposed injunction may cause 

the opposing parties; and (4) a showing that the injunction, if issued, 

would not be adverse to the public interest. Wichita Wire at 462. 

KPRFA 

 The defendants are each “government” as defined under the 

KPRFA. Under the Kansas Bill of Rights, when fundamental rights are 

at play, there is no presumption of constitutionality. Hodes & Nauser, 

MDS, P.A. v. Schmidt, 440 P.3d 461, 499 (Kan. 2019); Hilburn v. 

Enerpipe, Ltd., 442 P.3d 509, 513 (Kan. 2019).  The KPRFA is broader 

than the Kansas Bill of Rights. The Kansas Bill of Rights provides more 

protection than the federal First Amendment.  The Kansas Bill of Rights 

is broader than the federal First Amendment. The Kansas Bill of Rights 

is more protective of rights than the Federal Constitution. See Hodes;  
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See Stinemetz v. Kan. Health Policy Auth., 45 Kan. App.2d 818, 252 P.3d 

141 (2011) (citing Kansas Bill of Rights for two fundamental and separate 

rights under the Kansas Constitution of conscience and religious 

exercise). Id. at 156-57. 

Plaintiff Will Likely Succeed on the Merits 

 K.S.A. 60-5302(c) defines “Exercise of religion” to mean “the 

practice or observance of religion under section 7 of the bill of rights of 

the constitution of the state of Kansas and the free exercise clause of the 

first amendment to the constitution of the United States and includes the 

right to act or refuse to act in a manner substantially motivated by a 

sincerely-held religious tenet or belief, whether or not the exercise is 

compulsory or a central part or requirement of the person's religious 

tenets or beliefs.” The KPRFA defines “burden” as “any government 

action that directly or indirectly constrains, inhibits, curtails or denies 

the exercise of religion by any person or compels any action contrary to a 

person’s exercise of religion, and includes, but is not limited to, 

withholding benefits, assessing criminal, civil or administrative 

penalties, or exclusion from government programs or access to 

government facilities.” That definition of the protected interest in 

“burden” is far greater that the Federal First Amendment that defines 

“burden” in far fewer accommodating terms. 

 The analysis of whether a government action “indirectly” 

constrains, inhibits, curtails or denies the exercise of religion is 
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extensive.  Clearly, the Flint Hills actions fit within those broad 

parameters.  

 The plaintiff attaches a recent federal case involving nearly the 

identical question of a nursing school requiring the nursing student to do 

clinicals at a facility which does not recognize their religion.  See Thoms 

v. Maricopa County Community College District, No. CV-21-01781, 2021 

WL 5162538 (D.Ct. Arizona 11/5/2021) attached.  The Arizona federal 

court granted a preliminary injunction based upon Arizona’s state 

religious exercise statute (FERA) and the federal First Amendment.1  The 

federal court held in part that “By denying Plaintiffs their nursing 

degrees, Defendant prevents them from becoming licensed and employed 

as nurses. They will be unable to join the profession to which they have 

devoted themselves for the past two years.” Id. at *6.  The “Defendant’s 

Policy undoubtedly places substantial pressure on them to modify their 

behavior in violation of their beliefs. Plaintiffs are faced with the choice 

of, on the one hand, compromising their religious beliefs to complete their 

clinicals and graduate as expected on December 17, 2021, or on the other, 

adhering to their beliefs and giving up the nursing degrees to which they 

are otherwise entitled and all their associated benefits for the indefinite 

future.” Id. 

 

 

1 In comparison, the Arizona statute is not nearly as protective of religious rights as 

the Kansas KPRFA. But even applying the Arizona FERA standard the same 

injunctive relief should occur in this case. 
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Plaintiff Will Suffer Irreparable Harm in the Absence of a 

Temporary Restraining Order And/Or Preliminary Injunction 

 

 “The loss of First Amendment freedoms, for even minimal periods 

of time, unquestionably constitutes irreparable injury” for purposes of 

the issuance of a preliminary injunction.  See also 11A Charles Alan 

Wright, Arthur R. Miller & Mary Kay Kane, Federal Practice and 

Procedure, §2948.1 (2d ed. 2004 (“When an alleged deprivation of a 

constitutional right is involved, most courts hold that no further showing 

of irreparable injury is necessary”). As the Arizona Thoms Federal court 

held, “If the loss of a federal constitutional right amounts to irreparable 

injury, so too must the loss of a fundamental right under state law. 

Because Plaintiffs have shown a likelihood on the merits that their First 

Amendment right to free exercise and their right to free exercise under 

FERA will be violated absent an injunction, it follows that they have 

shown a likelihood of irreparable harm.” Thoms at *11. 

The Balance Of Equities and the Public Interest Favor Granting 

a Temporary Restraining Order And/Or a Preliminary 

Injunction 

 

 “It is always in the public interest to prevent the violation of a 

party’s constitutional rights.” Thoms at *12 (quoting Index Newspapers 

LLC v. U.S. Marshals Serv., 977 F.3d 817, 838 (9th Cir. 2020)).  There is 

a “critical shortage of nurses” in Kansas, just like in Arizona. Id.  
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Notice 

K.S.A. 60-903 

 

 Pursuant to K.S.A. 60-903, the Court can issue a temporary 

restraining order without notice of bond upon the listed factors being met. 

The verified petition shows that immediate and irreparable injury, loss 

or damage will result to the movant before the adverse party can be heard 

in opposition.  There is a February 7, 2022, deadline for the plaintiff to 

consent to being vaccine injected against her religious convictions.  If she 

does not consent against her religious convictions, she will not be 

completing her clinicals and will receive flunking grades. 

 The attorney certifies that he has emailed the verified petition and 

this motion on February 3, 2022, to  Lisa Kirmer, Vice President of 

Student Services at lkirmer@fhtc.edu; Lynn Humphreys at 

lhumphreys@fhtc.edu ; and Kim McNeese at kmcneese@fhtc.edu . Notice 

of the verified petition and motion for temporary injunction have been 

provided to the Attorney General’s office at Steve Phillips 

Steve.Phillips@ag.ks.gov . 

Bond Requirement 

 To the extent there is any bond analysis, the Court should follow 

the Arizona court’s analysis. Thoms at *13. Plaintiff has shown a 

likelihood of success on the merits, and requiring a bond would negatively 

impact the protection of the plaintiffs’ state and federal statutory and 

constitutional rights. Id. Moreover, because the KPRFA is an as applied 

statute, the relief is limited solely to the plaintiff.  In other words, 

providing relief to this plaintiff under the KPRFA does not require the 

mailto:lkirmer@fhtc.edu
mailto:lhumphreys@fhtc.edu
mailto:kmcneese@fhtc.edu
mailto:Steve.Phillips@ag.ks.gov
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defendants to provide any relief to any other nursing student.  Thus there 

are no significant costs to any defendant in complying with an Order from 

this Court. 

Conclusion 

 The Court should temporarily order the following: that the 

defendant Flint Hills and Kim McNeese 

a. be preliminarily enjoined from enforcing against the plaintiff their 

requirements that the plaintiff Molly Ellis satisfy the vaccination 

policies of the defendants and their assigned clinical partners and 

b. be required to make available to the plaintiff a suitable religious 

accommodation that will allow her to satisfy the defendants’ clinical 

components of the nursing coursework so that she may complete her 

academic programs as scheduled in 2022 and beyond. 

See Thoms at *13. 

Sworn Statement 

 Linus L. Baker, of lawful age, being first duly sworn, states under 

penalty of perjury pursuant to K.S.A. 53-601 that he has emailed the 

above persons and that because of the looming February 7, 2022, deadline 

for the plaintiff to start her clinicals, that irreparable harm will occur to 

the plaintiff if immediate relief is not granted as requested in this motion 

and verified petition.  

Dated: February 3, 2022 

/s/Linus L. Baker 

Linus L. Baker 
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By:/s/Linus L. Baker 

Linus L. Baker KS 18197 

6732 West 185th Terrace 

Stilwell, Kansas 66085-8922 

913.486.3913 

913.232.8734 (fax) 

E-Mail: linusbaker@prodigy.net 

Attorney for the plaintiff 
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United States District Court, D. Arizona.

Emily THOMS, et al., Plaintiffs,
v.

MARICOPA COUNTY COMMUNITY
COLLEGE DISTRICT, Defendant.

No. CV-21-01781-PHX-SPL
|

Signed 11/05/2021

Attorneys and Law Firms

Colleen M. Auer, Auer Law Firm PLLC, Scottsdale, AZ, for
Plaintiffs.

Anthony Frank Pusateri, Brian Alexander Howie, Edward
Alipio Salanga, Lauren Elliott Stine, Quarles & Brady LLP,
Phoenix, AZ, Lindsey Welter Davis, Pro Hac Vice, Quarles
& Brady LLP, Milwaukee, WI, for Defendant.

ORDER

Steven P. Logan, United States District Judge

*1  Before the Court is Plaintiffs’ Motion for Preliminary
Injunction. (Doc. 2). Having reviewed the parties’ briefing
(Docs. 2, 17, 24) and Proposed Findings of Fact and
Conclusions of Law (Docs. 21, 22), and having held an
evidentiary hearing on November 1, 2021, the Court enters
this order granting Plaintiffs’ request for a preliminary
injunction as modified.

I. BACKGROUND

a. Factual Background

Plaintiffs Emily Thoms and Kamaleilani Moreno are nursing
students at Mesa Community College, within Defendant
Maricopa County Community College District, a political
subdivision of the state of Arizona. (Doc. 1 at 3). Plaintiffs are
scheduled to receive Associate Degrees in Applied Science
in Nursing on December 17, 2021. (Doc. 1 at 19, 21). As
part of their coursework, however, Plaintiffs are assigned to

complete a three-day clinical rotation beginning November
8 at Mayo Clinic, which requires students to show proof
of COVID-19 vaccination and does not allow for religious
exemptions—that is, it requires universal vaccination. (Ex.
100 at Bates 8–9; Doc. 1 at 21). Plaintiffs have sincere
religious objections to receiving any COVID-19 vaccination
due to the use of fetal cell lines procured from abortions
in their testing, development, or production. (Doc. 1 at
3). Defendant does not dispute the sincerity of Plaintiffs’
religious objections.

To administer its nursing program, Defendant enters into
written agreements with healthcare entities that provide
students with hands-on clinical experiences, which are
ordinarily required for accreditation by the Arizona State
Board of Nursing (“AZBON”). Ariz. Admin. Code §
R4-19-206(C); (Ex. 101 at Bates 61). Due to the COVID-19
pandemic, however, from March 2020 through the Spring
2021, most of Defendant's clinical partners stopped hosting
in-person clinical rotations. (Ex. 100 at Bates 5–6). As a
result, Defendant received a waiver from the AZBON, which
has been renewed to run through August 12, 2022, that
allows Defendant to use online activities, simulations, and
other methods to teach the relevant competencies. (Hearing

Tr.1 at 44:4–11). From March 2020 through Spring 2021,
the majority of Defendant's nursing students completed
simulations instead of in-person clinicals. (Hearing Tr. at
74:19–21). By Spring 2021, Defendant's clinical partners had
largely resumed hosting clinical rotations, so simulations are
now standard only for those specialties for which its partners
are still not permitting in-person clinicals. (Ex. 100 at Bates
6–7).

For at least fifteen years, Defendant has required nursing
students to agree prior to enrollment that they will meet the
placement requirements of its most stringent clinical partner,
including vaccination requirements. (Ex. 100 at Bates 4).
This is because, according to Defendant, it randomly assigns
students’ clinical placements. (Ex. 100 at Bates 4–5). To
the contrary, Plaintiffs allege that students are allowed to
pick their top three site preferences, and Defendant assigns
clinicals based on those preferences. (Doc. 1 at 6). Indeed, Ms.
Moreno listed Mayo Clinic for two of her top three clinical
site preferences for the Fall 2021 semester because, at the
time she submitted her preferences, Mayo was not requiring
universal vaccination. (Hearing Tr. at 83:25–84:8).

*2  Beginning in June 2021, Defendant worked on assigning
clinical placements for nursing students for the Fall 2021
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semester. (Ex. 100 at Bates 4; Hearing Tr. at 27:17–21). Those
assignments were finalized by late August. (Ex. 100 at Bates
8). Around that time, several of Defendant's clinical partners
advised Defendant that students participating in clinicals
at their facilities would be required to provide proof of
COVID-19 vaccination. (Ex. 100 at Bates 7). The first clinical
partner to do so was Banner Health on July 22, 2021, though
it would allow students to apply for a religious exemption.
(Ex. 100 at Bates 9). Mayo Clinic informed Defendant of its
universal vaccination requirement on September 16, 2021.
(Ex. 100 at Bates 9).

Sometime in August 2021, Defendant informed its nursing
students that by September 30, 2021, in accordance with
its “most stringent clinical partner” policy, they would
need to either provide proof of COVID-19 vaccination or
alternatively, submit a declination form and request religious
and/or medical accommodations. (Ex. 103). Students were
warned that even if they submitted an accommodation request
to Defendant, Defendant “cannot modify the requirements as
outlined by our clinical partners. Academic accommodations
such as waivers of the tuition refund or withdrawal policies ...
may be approved.” (Ex. 103 at Bates 90).

On September 10, 2021, Plaintiffs submitted their
respective declination forms and religious accommodation
requests. (Exs. 1, 2). On September 14, 2021, Defendant
denied Plaintiffs’ “requested religious accommodation[s]”
and approved “alternative reasonable accommodation[s],”
including the ability to participate in on-campus instruction
and activities while unvaccinated, the ability to withdraw
from classes with a clinical component along with an
exception to the tuition refund policy, and the potential of
taking an “Incomplete” grade for such classes until they
could possibly be placed in clinicals in Spring or Summer
2022. (Exs. 113, 114). The September 14 letters further
stated that religious accommodation decisions are made “on
a case-by-case basis taking into account many factors” and
that Defendant “cannot change its requirements for program
completion, exempt students from, or remove academic
or clinical components that are part of its approved and
accredited program of study as this would constitute an undue
hardship upon” Defendant. (Ex. 113 at Bates 112; Ex. 114 at
Bates 114).

Defendant offered similar accommodations to all 124 students
who requested religious accommodation. (Ex. 100 at Bates
10). In addition, by September 16, 2021, Defendant offered an
accommodation to students whose assigned clinical sites did

not require universal COVID-19 vaccination, extending the
deadline to comply with the “most stringent clinical partner”
requirement until after they had completed their Fall 2021
clinicals. (Doc. 1 at 7). In effect, this allowed students whose
assigned clinical sites either did not require vaccination or
offered religious exemptions to meet only their clinical site's
vaccine requirements rather than those of Defendant's most
stringent clinical partner. But for Plaintiffs, whose clinical site
requires vaccination and does not offer religious exemptions,
this accommodation would not alleviate their inability to
complete their clinical rotation.

After their requested accommodations were denied, Plaintiffs
proceeded to propose to Defendant various alternatives that
they could complete in lieu of in-person clinicals. (Ex. 100
at Bates 11). These alternatives include simulated clinicals,
extra assignments, finding new clinical sites, and swapping
Plaintiffs’ assigned clinical sites with those of vaccinated
students whose assigned sites did not require universal
vaccination. (Ex. 100 at Bates 11). Defendant rejected all of
their proposals as infeasible, unreasonable, or both. (Ex. 100
at Bates 11).

*3  Defendant has, however, offered alternatives to in-
person clinicals on several recent occasions for non-
religious reasons. Not only did Defendant provide simulated
clinicals when in-person clinicals were not available during
the COVID-19 pandemic, Ms. Moreno testified at the
preliminary injunction hearing that she was sick on one of her
clinical days and completed two case studies as a make-up
assignment. (Hearing Tr. at 80:4–10). Claire Ballam, another
of Defendant's nursing students, testified that her clinical
group completed a simulation day instead of an in-person
clinical when the group failed to meet the clinical partner's

compliancy requirements on time.2 (Hearing Tr. at 97:10–
17; Ex. 41). And Dr. Margi Schultz, Director of Defendant's
Nursing Division, testified that to her knowledge, Defendant
has offered an alternative to an in-person clinical for one

student since Spring 2021.3 (Hearing Tr. at 46:10–14).

On October 22, 2021, hours before being served with notice
of the instant lawsuit, Defendant made Plaintiffs a final
accommodation offer. Defendant stated that it encouraged
Plaintiffs to complete the academic components of their
courses this fall, and that it would allow Plaintiffs to
withdraw from their clinicals without penalty, receiving an
“Incomplete” on their transcript. (Ex. 28). Then, so long as
it had a clinical partner who was not requiring universal
vaccination in the Spring 2022 semester, Defendant would
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ensure that Plaintiffs were placed at such clinical sites so that
they could complete their clinical requirements and graduate.
(Ex. 28). By that time, however, Plaintiffs had already filed
suit.

b. Procedural Background

On October 21, 2021, Plaintiffs filed their Complaint alleging
two counts: (1) violation of the Free Exercise Clause
of the First Amendment through 42 U.S.C. § 1983; and
(2) violation of Arizona's Free Exercise of Religion Act
(“FERA”). (Doc. 1). Plaintiffs requested relief including a
temporary restraining order and/or a preliminary injunction,
followed by a permanent injunction, restraining enforcement
of Defendant's alleged “Vaccine Mandate” and requiring
accommodations; a declaratory judgment that the alleged
“Vaccine Mandate” is unconstitutional on its face and as
applied; and costs and fees. (Doc. 1).

Contemporaneously, Plaintiffs also filed a Motion for
Temporary Restraining Order (“TRO”) and/or Preliminary
Injunction. (Doc. 2). The same day, the Court denied the
Motion for a TRO because the threatened harm to Plaintiffs
was not so immediate that Defendant could not first be
heard on the matter. The Court ordered an expedited briefing
schedule on the Motion for a Preliminary Injunction and set
a hearing for November 1, 2021. (Doc. 8). At the evidentiary
hearing, the Court heard testimony from several witnesses and
received dozens of exhibits into evidence, which have aided
the Court in deciding the instant Motion. (Min. Entry 29).

c. The Policy

Plaintiffs have done themselves no favors in this case by
framing their lawsuit as a challenge to Defendant's so-called
“Vaccine Mandate.” In fact, Defendant does not have a
vaccine mandate. Rather, Plaintiffs themselves define the
alleged “Vaccine Mandate” as Defendant's “administrative
regulation ... which requires all [of Defendant's nursing]
students ... assigned to a Fall 2021 clinical rotation with
a clinical partner who requires universal vaccination for
clinical placements, to forfeit their sincere religious beliefs
and get vaccinated before the start of said rotation” in
order to fulfill their clinical requirements and be able to
graduate. (Doc. 1 at 1–2); see also (Doc. 2 at 2) (“This
Motion stems from a COVID-19 vaccine mandate recently
imposed by [Defendant] on its [nursing] students as a

prerequisite to their performance of Fall 2021 clinicals and
the completion of their academic programs (the “Vaccine
Mandate”).”); (Hearing Tr. at 12:16–13:4). Though lengthy,
these descriptions properly capture the nuanced facts of
this case. Based on Plaintiffs’ descriptions of the purported
“Vaccine Mandate,” the Court construes their lawsuit as a
challenge to Defendant's requirements that students must
satisfy the vaccination policies of their assigned clinical
partners and must complete their assigned in-person clinicals
in order to complete their academic programs. The Court
refers to these requirements as the “Policy.”

II. LEGAL STANDARD
*4  A preliminary injunction is “an extraordinary remedy that

may only be awarded upon a clear showing that the plaintiff is
entitled to such relief.” Winter v. Nat. Res. Def. Council, Inc.,
555 U.S. 7, 22, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008). An
injunction may be granted only where the movant shows that
(1) she is likely to succeed on the merits; (2) she is likely to
suffer irreparable harm absent such relief; (3) the balance of
equities tips in her favor; and (4) an injunction is in the public
interest. Id. at 20, 129 S.Ct. 365. The Ninth Circuit observes
a “sliding scale” approach that balances these elements “so
that a stronger showing of one element may offset a weaker
showing of another.” All. for the Wild Rockies v. Cottrell, 632
F.3d 1127, 1131 (9th Cir. 2011). Thus, an injunction can issue
where there are “ ‘serious questions going to the merits’ and a
balance of hardships that tips sharply towards the plaintiff ...
so long as the plaintiff also shows that there is a likelihood
of irreparable injury and that the injunction is in the public
interest.” Id. at 1135. Still, “[l]ikelihood of success on the
merits is the most important Winter factor; if a movant fails
to meet this threshold inquiry, the court need not consider the
other factors in the absence of serious questions going to the
merits.” Disney Enters., Inc. v. VidAngel, Inc., 869 F.3d 848,
856 (9th Cir. 2017) (internal citations and quotation marks
omitted).

Further, Plaintiffs in this case seek a particularly extraordinary
form of relief, requesting an injunction that is mandatory in
part. Unlike a prohibitory injunction, a mandatory injunction
goes “beyond the status quo pending litigation” and “orders
a responsible party to take action.” Marlyn Nutraceuticals,
Inc. v. Mucos Pharma GmbH & Co., 571 F.3d 873, 879 (9th
Cir. 2009) (internal quotation marks omitted). “In general,
mandatory injunctions are not granted unless extreme or very
serious damage will result and are not issued in doubtful cases
or where the injury complained of is capable of compensation
in damages.” Id. (internal quotation marks omitted). Here,
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Plaintiffs ask the Court not only to prohibit enforcement
of Defendant's Policy but also to mandate that Defendant
provide accommodations that would allow Plaintiffs to
complete their academic programs on time. (Doc. 22-1 at 13–
14). And because the prohibitory portion of the requested
injunction alone would not prevent Plaintiffs’ alleged harm
—that is, absent mandatory relief, Plaintiffs’ only option
to fulfill the clinical component of their coursework would
still be to complete their clinical rotation at Mayo Clinic,
which would still have an enforceable universal vaccination
requirement—the Court will grant Plaintiffs’ Motion only if
they meet the heightened standard for a mandatory injunction.

III. SUBJECT MATTER JURISDICTION
The Court plainly has federal question jurisdiction under 28
U.S.C. § 1331 over Plaintiffs’ First Amendment claim made
through 42 U.S.C. § 1983. But Defendant argues that the
Court should decline to exercise supplemental jurisdiction
over Plaintiffs’ state-law claim. Defendant suggests that “the
claim raises a novel or complex issue of State law,” which,
under 28 U.S.C. § 1367(c)(1), is grounds for the Court to
decline to exercise supplemental jurisdiction. (Doc. 17 at 14).

The Court finds that there is sufficient Arizona case law
interpreting FERA for the Court to evaluate Plaintiffs’
likelihood of success on the merits of that claim without
intruding on state sovereignty. This is particularly true given
the Arizona Supreme Court's statement that because the
federal Religious Freedom Restoration Act (“RFRA”) “is
substantially identical to FERA, the United States Supreme
Court's interpretation of RFRA, although technically not
binding in our interpretation of FERA, provides persuasive
authority.” State v. Hardesty, 222 Ariz. 363, 214 P.3d 1004,
1008 n.7 (Ariz. 2009) (internal citations omitted). The
Arizona Supreme Court later stated that, “[l]ike RFRA, FERA
created a rule based on the [United States] Supreme Court's
pre-[Employment Division v. Smith, 494 U.S. 872, 110 S.Ct.
1595, 108 L.Ed.2d 876 (1990)] framework.” Brush & Nib
Studio, LC v. City of Phoenix, 247 Ariz. 269, 448 P.3d
890, 918 (Ariz. 2019); see also Free Exercise of Religion
Act, ch. 332, § 2, 1999 Ariz. Sess. Laws 1770 (“The
compelling interest test, as set forth in the federal cases of
Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d
15 (1972) and Sherbert v. Verner, 374 U.S. 398, 83 S.Ct.
1790, 10 L.Ed.2d 965 (1963), is a workable test for striking
sensible balances between religious liberty and competing
government interests.”). When interpreting FERA, then, the
Arizona Supreme Court has relied extensively on federal Free
Exercise cases that pre-date Smith and on federal RFRA cases,

to which this Court may also refer.4 See, e.g., Hardesty, 214
P.3d at 1007–09; Brush & Nib Studio, LC, 448 P.3d at 919–
25. Thus, because the Arizona courts have provided sufficient
guidance on the interpretation and application of FERA, this
Court will exercise supplemental jurisdiction over Plaintiffs’
state-law claim.

IV. WINTER ANALYSIS
*5  The Court will analyze the Winter elements for granting

a preliminary injunction in turn. Ultimately, the Court
concludes that Plaintiffs have shown each element and have
met the heightened standard for a mandatory injunction.

a. Likelihood of Success on the Merits

The Court will first evaluate the likelihood of Plaintiffs’
success on their state-law FERA claim and then proceed to
their First Amendment claim. The Court finds that Plaintiffs
are likely to succeed on the merits of both claims.

i. FERA Claim

FERA states that “[g]overnment may substantially burden
a person's exercise of religion only if it demonstrates that
application of the burden to the person is both: (1) [i]n
furtherance of a compelling governmental interest[; and] (2)
[t]he least restrictive means of furthering that compelling
governmental interest.” A.R.S. § 41-1493.01(C). The Arizona
Supreme Court has set forth a burden-shifting framework
for deciding FERA claims. To prevail on a FERA claim,
a plaintiff must first establish three elements: “(1) that an
action or refusal to act is motivated by a religious belief,
(2) that the religious belief is sincerely held, and (3) that
the governmental action substantially burdens the exercise of
religious beliefs.” Hardesty, 214 P.3d at 1007. The burden
then shifts to the government “to demonstrate that its action
furthers a ‘compelling governmental interest’ and is ‘the least
restrictive means of furthering that compelling governmental
interest.’ ” Id. (quoting A.R.S. § 41-1493.01(C)).

Here, the first two elements of Plaintiffs’ burden are not
disputed: Plaintiffs’ refusal to receive a COVID-19 vaccine
is motivated by their religious beliefs, and their religious
beliefs are sincerely held. Defendant does, however, dispute
that its Policy constitutes a “substantial burden” on Plaintiffs’
exercise of their religious beliefs.
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FERA specifies that in the context of the statute, the term
“substantially burden” is used “solely to ensure that this
article is not triggered by trivial, technical, or de minimis
infractions.” A.R.S. § 41-1493.01(E). Quoting pre-Smith
federal Free Exercise cases, the Arizona Supreme Court has
said that under FERA, “a substantial burden exists only when
government action ‘forces’ individuals ‘to choose between
following the precepts of their religion’ and receiving a
government benefit, or it ‘compels them, under threat of
criminal sanction, to perform acts undeniably at odds with
fundamental tenets of their religious beliefs.’ ” Brush & Nib
Studio, LC, 448 P.3d at 919 (first quoting Sherbert, 374 U.S.
at 404, 83 S.Ct. 1790; then quoting Yoder, 406 U.S. at 218, 92
S.Ct. 1526). The United States Supreme Court had previously
explained the first prong, stating:

Where the state conditions receipt of an important benefit
upon conduct proscribed by a religious faith, or where
it denies such a benefit because of conduct mandated by
religious belief, thereby putting substantial pressure on an
adherent to modify his behavior and to violate his beliefs, a
burden upon religion exists. While the compulsion may be
indirect, the infringement upon free exercise is nonetheless
substantial.

Thomas v. Rev. Bd. of Ind. Emp. Sec. Div., 450 U.S. 707, 717–
18, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981).

Here, Plaintiffs argue that Defendant's Policy is a substantial
burden because it forces them to choose between abiding by
their religious beliefs on the one hand, and receiving their
nursing degrees in December 2021 on the other. (Doc. 24 at
4–6). To the contrary, Defendant argues that a mere delay in
Plaintiffs’ ability to complete their clinical coursework does
not amount to a substantial burden. Defendant emphasizes
that Plaintiffs will not have to forgo their religious beliefs
and receive a vaccine in order to graduate; they will merely
have an “Incomplete” for their coursework until Defendant is
able to assign them to a clinical partner that does not require
universal vaccination. (Doc. 17 at 15).

*6  Notably, however, Defendant cannot guarantee that it will
be able to assign Plaintiffs to such a clinical partner, much
less when it will be able to do so. Defendant has “assured”
Plaintiffs that it will place Plaintiffs with clinical partners
that will accommodate their religious beliefs in Spring 2022,
but that assurance is subject to the availability of a clinical
partner that does not require universal vaccination. (Doc. 17
at 9–10). And even if Defendant is initially able to assign
Plaintiffs to clinical partners that would not require them to

receive a vaccine, Defendant acknowledges that its clinical
partners’ vaccine policies are “constantly changing.” (Doc. 17
at 6). In fact, Ms. Moreno testified that at the beginning of the
semester, she had listed Mayo Clinic as one of her preferred
clinical sites because Mayo did not require vaccination, only
for the hospital to implement such a requirement prior to her
clinical. (Hearing Tr. at 84:2–8). It is difficult to characterize
these circumstances as a mere delay when there is no clear
end date when Plaintiffs will be able to graduate.

Further, Defendant improperly generalizes the government
benefit that Plaintiffs seek. Plaintiffs ask not merely to receive
the nursing degrees at some indeterminate time in the future,
but to receive their nursing degrees on December 17, 2021
as they anticipated. Indeed, Defendant does not dispute that
Plaintiffs would be entitled to receive their nursing degrees
on that date if they complete their clinical requirements.
And the sole reason why they cannot complete their clinical
requirements is that Defendant will not allow them to do so
without receiving a COVID-19 vaccination, based on their
assigned clinical partner's policies. To be sure, the chain that
connects Defendant's Policy and the burden on Plaintiffs’
religious beliefs is somewhat attenuated. But a burden need
not be directly imposed in order to be substantial. See Thomas,
450 U.S. at 718, 101 S.Ct. 1425.

The burden imposed here by denying Plaintiffs their nursing
degrees on December 17, 2021 cannot be characterized as
“trivial, technical, or de minimis.” A.R.S. § 41-1493.01(E).
By denying Plaintiffs their nursing degrees, Defendant
prevents them from becoming licensed and employed as
nurses. They will be unable to join the profession to which
they have devoted themselves for the past two years. Given
the time and money that Plaintiffs have invested in their
nursing education, Defendant's Policy undoubtedly places
substantial pressure on them to modify their behavior in
violation of their beliefs. Plaintiffs are faced with the choice
of, on the one hand, compromising their religious beliefs
to complete their clinicals and graduate as expected on
December 17, 2021, or on the other, adhering to their beliefs
and giving up the nursing degrees to which they are otherwise
entitled and all their associated benefits for the indefinite
future. (Doc. 1 at 19, 21; Hearing Tr. at 80:22–81:18). This is
exactly the sort of choice that FERA was enacted to prevent.
See Sherbert, 374 U.S. at 404, 83 S.Ct. 1790 (finding a
substantial burden existed where plaintiff was “force[d] to
choose between following the precepts of her religion and
forfeiting [unemployment] benefits, on the one hand, and
abandoning one of the precepts of her religion in order to
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accept work, on the other hand”); cf. Peace v. Peace, No. 1
CA-CV 13-0150, 2014 WL 1884868, at *3 (Ariz. Ct. App.
May 8, 2014). Plaintiffs have thus shown a strong likelihood
that they can carry their burden on their FERA claim.

Under FERA, the burden then shifts to Defendant to
demonstrate that its Policy is justified by a compelling
interest and that the Policy is the least restrictive means of
accomplishing that interest. Defendant asserts two interests
in this case: “(1) [e]nsuring that [Defendant] can continue
to offer in-person clinical rotations to all of its nursing
students; and (2) stemming the spread of COVID-19 and
ensuring a safe environment for Clinical Partner patients.”
(Doc. 17 at 15–16). Plaintiffs do not dispute that these
are compelling interests, as they undoubtedly are. Hunter
ex rel. Brandt v. Regents of Univ. of Cal., 190 F.3d 1061,
1067 (9th Cir. 1999) (finding “a compelling interest in
providing effective education”); Roman Cath. Diocese of
Brooklyn v. Cuomo, ––– U.S. ––––, 141 S. Ct. 63, 67, 208
L.Ed.2d 206 (2020) (“Stemming the spread of COVID-19 is
unquestionably a compelling interest....”). Instead, Plaintiffs
argue that Defendant's policy is not justified by the second
interest and that it is not the least restrictive means of
achieving the first. The Court agrees.

*7  As to the Defendant's asserted interest in stemming the
spread of COVID-19 and ensuring a safe environment for
patients, Defendant's claim is belied by its own argument
that it is simply requiring students to abide by the policies
of their assigned clinical partners. In fact, Defendant
loosened its “most stringent clinical partner” policy—a
policy that has been in place for at least fifteen years, well
before COVID-19 even existed—by exempting students with
religious objections to receiving a COVID-19 vaccine who
were assigned to clinical sites without universal vaccination
requirements. (Ex. 100 at Bates 4, 9). By doing so, Defendant
created a greater risk that those students would spread
COVID-19 to their clinical patients and the public than
it would have if it had continued to strictly enforce its
pre-pandemic policy. To be sure, the exemptions were
provided to accommodate students with religious objections
to vaccination. (Ex. 100 at Bates 9). But Defendant cannot
justify a policy that burdens Plaintiffs’ religious beliefs by
asserting an interest in stemming the spread of COVID-19
and protecting patients, while at the same time providing
accommodations to similarly situated students that undermine
the very same interest.

As to Defendant's interest in being able to provide clinical
rotations to future nursing students, Defendant argues that it
would violate its contractual obligations to and jeopardize its
relationships with its clinical partners if it did not require its
students to abide by its partners’ policies. Plaintiffs counter
that Defendant can still achieve this goal while offering any
of the following five alternatives that would allow Plaintiffs
to complete their academic programs without burdening
their religious beliefs: (1) providing simulated clinical
experiences; (2) providing hybrid simulated and in-person
clinical experiences at sites without universal vaccination
requirements; (3) providing extra assignments or online
simulations; (4) switching clinical partner assignments; or (5)
asking clinical partners to modify their vaccine policies to
permit religious exemptions. (Doc. 1 at 9–10).

“Under the least restrictive means test, the government
must show that it lacks other means of achieving its
desired goal without imposing a substantial burden on the
exercise of religion by the objecting party.” Brush & Nib
Studio, LC, 448 P.3d at 923 (internal quotation marks
omitted). The government need not show that there are
no “conceivable” less restrictive means, “but only that the
proposed alternatives are ineffective or impractical.” Id.
(internal quotation marks omitted). “This is a focused inquiry,
requiring the government to establish that applying the law in
the particular circumstances is the least restrictive means.”
Id. (internal quotation marks omitted). This standard amounts
to “the most demanding test known to constitutional law.”
City of Boerne v. Flores, 521 U.S. 507, 534, 117 S.Ct. 2157,
138 L.Ed.2d 624 (1997).

Under the circumstances presented in this case, Defendant
likely has feasible and less restrictive means of ensuring
that it can continue to provide nursing students with clinical
opportunities without substantially burdening Plaintiffs’
religious exercise. As to Plaintiffs’ first and third proposed
alternatives, Defendant argues that simulations or extra
assignments are “financially and logistically unviable” and
“would lower or substantially modify essential requirements
of the nursing program.” (Doc. 17 at 8). It is true that “cost
may be an important factor in the least-restrictive-means
analysis.” Burwell v. Hobby Lobby Stores, Inc., 573 U.S.
682, 730, 134 S.Ct. 2751, 189 L.Ed.2d 675 (2014). But in
some circumstances, FERA may require government entities
like Defendant “to expend additional funds to accommodate
citizens’ religious beliefs.” Id. Such circumstances exist here.
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The potential financial and logistical burdens of
implementing an academic alternative to Plaintiffs’ clinical
rotations are not so great that they outweigh the substantial
burden Defendant's Policy likely places on Plaintiffs’
religious exercise. See Grosz v. City of Mia. Beach, 721
F.2d 729, 734 (11th Cir. 1983), cert. denied 469 U.S.
827, 105 S.Ct. 108, 83 L.Ed.2d 52 (1984). In fact, at the
preliminary injunction hearing, Plaintiffs presented several
pieces of evidence that Defendant has already provided
academic alternatives to in-person clinicals during the Fall
2021 semester. Dr. Schultz testified that she knew of one
student who had been allowed to make up in-person clinical
time in a different form (Hearing Tr. at 46:10–14); Ms.
Moreno testified that she completed case studies as a make-
up assignment for a clinical she could not attend due to
illness (Hearing Tr. at 80:4–10); and Ms. Ballam testified that
when the first day of one of her clinical group's rotations
was cancelled, her professor scheduled a simulation day
instead (Hearing Tr. at 97:10–17). Regardless of whether such
accommodations were made in accordance with Defendant's
formal policies, they show that academic alternatives to in-
person clinicals are feasible.

*8  The Court is similarly unpersuaded by Defendant's
argument that simulations or extra assignments are not
an option because they would lower the requirements
of the nursing program. The Court appreciates that
clinical rotations provide students with unique hand-on
educational experiences, allowing them to practice nursing
skills with real-life patients. (Hearing Tr. at 59:7–14).
But from March 2020 to the spring of 2021, Defendant
substituted simulated clinicals for the majority of its
students’ clinical rotation requirements. To be sure, this
was out of necessity, as Defendant's clinical partners were
not hosting student clinicals in light of the COVID-19
pandemic. (Ex. 100 at Bates 5–6). But Defendant still
has an operative waiver from the AZBON allowing
simulated clinicals or other accommodations. (Ex. 21).
And considering Defendant considered simulated clinicals
a sufficient academic alternative to in-person clinicals for
graduating students a year ago, the Court is not convinced that
they should now be considered ineffective or impractical as a
religious accommodation under the stringent “least restrictive
alternative” standard.

Likewise, Plaintiffs’ fourth proposed accommodation—
swapping Plaintiffs’ assigned clinical sites with those of
vaccinated students whose assigned sites do not require
universal COVID-19 vaccination—is likely another feasible

and less restrictive alternative that would have no impact
on Defendant's ability to continue providing clinical
opportunities to future students. Defendant argues that it
would not be able to displace vaccinated students “months
after placements have been made and in the midst of the
semester.” (Doc. 17 at 9; Hearing Tr. at 65:6–19). But the
issue before the Court is whether Plaintiffs are likely to
succeed on their claim that Defendant violated FERA when
it denied Plaintiffs’ request for a religious exemption from
the Policy, which occurred no later than September 15,
2021. (Exs. 10, 11). For this purpose, then, the question is
not whether less restrictive alternatives are available now
or even when Plaintiffs filed suit, but rather whether less
restrictive alternatives were available on September 15, 2021.
On that date, Plaintiffs’ clinicals at Mayo were still nearly
two months away, yet Defendant made no effort to identify
vaccinated students who might have been willing to trade
clinical assignments with Plaintiffs. (Ex. 100 at Bates 11).
Defendant has provided no reason why it could not have done
so at little or no financial and logistical cost. (Hearing Tr. at
30:14–31:23).

Though the Court does not believe that Plaintiffs’ other
proposed alternatives could feasibly have been accomplished
without undermining Defendant's compelling interest in
continuing to provide clinical experiences to its nursing
students, Plaintiffs have presented at least three less restrictive
alternatives that Defendant could likely have implemented in
lieu of the Policy. In addition, Plaintiffs have shown that the
Policy likely places a substantial burden upon the exercise
of their sincerely held religious beliefs. Thus, Plaintiffs have
shown a likelihood of success on their FERA claim.

ii. First Amendment Claim

The Free Exercise Clause of the First Amendment, applicable
to the states through the Fourteenth Amendment, provides
that the government “shall make no law ... prohibiting
the free exercise” of religion. To establish a free exercise
claim, a plaintiff must first show that the government has
substantially burdened her practice of her religion. See Jones
v. Williams, 791 F.3d 1023, 1031 (9th Cir. 2015). The Court
has already established that Plaintiffs have shown a likelihood
that Defendant's policy substantially burdens their religious
exercise. Unlike under FERA, however, under the First
Amendment, when the burden on free exercise is “merely
the incidental effect of a generally applicable and otherwise
valid” government policy rather than the object of that policy,
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the policy is subject only to rational basis review. Smith, 494
U.S. at 878, 110 S.Ct. 1595; see Stormans, Inc. v. Wiesman,
794 F.3d 1064, 1075–76 (9th Cir. 2015). But if a law is not
neutral or not generally applicable, “it is invalid unless it is
justified by a compelling interest and is narrowly tailored to
advance that interest.” Church of the Lukumi Babalu Aye, Inc.
v. City of Hialeah, 508 U.S. 520, 533, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993). In other words, such a policy is subject
to strict scrutiny. Stormans, Inc., 794 F.3d at 1076.

*9  Whether Plaintiffs are likely to succeed on the merits of
their First Amendment claim, then, turns largely on whether
Defendant's policy is considered neutral and generally

applicable.5 A policy is not neutral if it is “intolerant
of religious beliefs or restricts practices because of their
religious nature.” Fulton v. City of Philadelphia, ––– U.S.
––––, 141 S. Ct. 1868, 1877, 210 L.Ed.2d 137 (2021). A
policy is not generally applicable “if it invites the government
to consider the particular reasons for a person's conduct
by providing a mechanism for individualized exemptions.”
Id. (internal quotation marks omitted). “[W]here the State
has in place a system of individual exemptions, it may not
refuse to extend that system to cases of religious hardship
without compelling reason.” Id. (internal quotation marks
omitted). Additionally, a policy lacks general applicability
“if it prohibits religious conduct while permitting secular
conduct that undermines the government's asserted interests
in a similar way.” Id.

In this case, Defendant's Policy likely lacks general
applicability. Plaintiffs presented evidence, through Dr.
Schultz's testimony, that Defendant has made at least one
exception to its requirement that students complete their
assigned in-person clinicals in order to complete their
academic programs. (Hearing Tr. at 46:10–14). Ms. Moreno
also testified that she when she missed an in-person clinical
day due to illness, she was able to make it up by completing
case studies. (Hearing Tr. at 80:4–10). And finally, Ms.
Ballam testified that her entire clinical group completed a
simulated clinical in place of an in-person clinical when they
failed to meet the clinical partner's compliancy requirements
on time. (Hearing Tr. at 97:10–17). These exceptions do
not further Defendant's interests in the Policy, and instead
undermine them in a similar manner as a religious exception
would. Cf. Does 1-6 v. Mills, No. 21-1826, 16 F.4th 20, 2021
WL 4860328, at *6 (1st Cir. Oct. 19, 2021) (affirming rational
basis review of a vaccine requirement for healthcare workers
when a medical exemption reinforced the government's
public-health interest in a way that a religious exemption

would not). Further, they show that Defendant is able to
make accommodations to its Policy of requiring in-person
clinicals for secular reasons but has not done so for Plaintiffs’
religious reasons. Thus, Fulton requires that Defendant offer
a compelling reason why it cannot extend a similar exception
to cases of religious hardship—that is, the Policy must be
subjected to strict scrutiny.

Moreover, Defendant's process for reviewing religious
accommodation requests appears to be the type of
individualized mechanism that triggers strict scrutiny under
Fulton. The Supreme Court held in Fulton that the mere
creation of a formal mechanism for granting exceptions
makes a policy not generally applicable “because it invites the
government to decide which reasons for not complying with
the policy are worthy of solicitude.” Fulton, 141 S. Ct. at 1879
(internal quotation marks omitted). Here, Defendant denied
Plaintiffs’ requested accommodations because “[r]eligious
accommodations are made on a case-by-case basis taking
into account many factors, including the impact such an
accommodation will have on the educational environment
as a whole.” (Ex. 113 at Bates 112; Ex. 114 at Bates 114).
It is true that Defendant granted some form of religious
accommodation to all students who requested one, but that
is unimportant under Fulton. It is the mere creation of an
individualized exemption process that triggers strict scrutiny.
Fulton, 141 S. Ct. at 1879.

*10  To survive strict scrutiny, the government must show
that its actions are justified by a compelling government
interest and are narrowly tailored to that interest. Lukumi,
508 U.S. at 531–32, 113 S.Ct. 2217. In this analysis, the
court “must scrutinize the asserted harm of granting specific
exemptions to particular religious claimants.” Fulton, 141 S.
Ct. at 1881 (internal quotation marks omitted). In other words,
to survive strict scrutiny, Defendant must show that it has a
compelling interest not in the policy generally, but in denying
Plaintiffs an exception to it. See id.

To the extent this standard differs from the government's

burden under FERA,6 Defendant's Policy likely fails
under First Amendment strict scrutiny, as well. Regarding
Defendant's asserted interest in stemming the spread of
COVID-19, as explained above, that interest cannot justify
the Policy when Defendant loosened its Policy during the
pandemic in a way that permitted more students to remain
unvaccinated, making them more likely to spread the virus.
And Plaintiffs are equally as likely to spread COVID-19 as
those students whose clinical sites do not require vaccination,
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who are nonetheless excluded from the Policy. A policy that is
so clearly underinclusive to serving the government's asserted
interest cannot withstand strict scrutiny. See Lukumi, 508 U.S.
at 546–47, 113 S.Ct. 2217.

Rather, it is clear to the Court that Defendant's true
interest in the Policy is in maintaining its relationships with
its clinical partners and being able to provide in-person
clinical opportunities to future students, which is certainly
compelling. But the Policy is not narrowly tailored to that
end. There is no evidence that allowing Plaintiffs to complete
an academic alternative to an in-person clinical will have
any effect at all on Defendant's clinical partners. In other
words, it is unlikely that Defendant has a compelling interest
in denying Plaintiffs an exception to the Policy, particularly
when it has provided exceptions to other students for non-
religious reasons. See id. at 546, 113 S.Ct. 2217.

To the extent Defendant claims a pedagogical interest in
denying Plaintiffs an exemption from the Policy, it is still
unlikely to satisfy strict scrutiny. From March 2020 to Spring
2021, Defendant considered simulated clinicals an adequate
educational substitute for in-person clinicals and continued to
graduate nursing students on that basis. Moreover, Defendant
has allowed students to complete substitute assignments
in place of in-person clinical days this semester. There
is no evidence that allowing religious exemptions to the
Policy for Plaintiffs would do any more harm to Defendant's
pedagogical interest than the other exceptions it has made.
See id. And if an accommodation is good enough for students
with secular hardships such as illness or other issues, then
the Constitution dictates, under these circumstances, that it
is good enough for students with religious hardships. See
Fulton, 141 S. Ct. at 1882.

*11  Defendant points out that in other free exercise
cases involving COVID-19-related mandates and restrictions,
courts have applied rational basis review and upheld the
policies. (Doc. 17 at 12 n.5). To be sure, courts around the
country have found that various methods of combatting the
COVID-19 pandemic may be constitutional even when they
place an incidental burden on religious exercise. See, e.g.,
Does 1-6, 2021 WL 4860328 (affirming denial of injunction
for healthcare worker vaccine policy); We the Patriots USA,
Inc. v. Hochul, 17 F.4th 266, 2021 WL 5121983 (2nd Cir.
Nov. 4, 2021) (same); Resurrection Sch. v. Hertel, 11 F.4th
437 (6th Cir. 2021) (affirming denial of injunction for a school
mask policy); Klaassen v. Trs. of Ind. Univ., ––– F. Supp. 3d
––––, 2021 WL 3073926 (N.D. Ind. July 8, 2021) (denying

injunction for university vaccine policy); Denis v. Ige, –––
F. Supp. 3d ––––, 2021 WL 1911884 (D. Haw. May 12,
2021) (dismissing claims challenging state mask mandate);
see also Jacobson v. Massachusetts, 197 U.S. 11, 25 S.Ct.
358, 49 L.Ed. 643 (1905) (finding compulsory vaccination
law constitutional); Crowley v. Christensen, 137 U.S. 86,
89, 11 S.Ct. 13, 34 L.Ed. 620 (1890) (“[T]he possession
and enjoyment of all rights are subject to such reasonable
conditions as may be deemed by the governing authority of
the country essential to the safety, health, peace, good order,
and morals of the community.”). But the facts in those cases
are not the facts in this case. The facts in this case make it
clear that the Policy is not motivated by the government's
compelling interest in stemming the spread of COVID-19.
The facts in this case show a likelihood that Defendant has
other ways of achieving its goals that would not substantially
burden Plaintiffs’ religious beliefs. And ultimately, the facts
in this case involve not a governmental vaccine mandate, but a
set of educational and administrative policies that, as applied
to Plaintiffs, likely violate their First Amendment right to free
religious exercise.

b. Irreparable Harm

A plaintiff seeking a preliminary injunction must
“demonstrate that irreparable injury is likely in the absence
of an injunction.” Winter, 555 U.S. at 22, 129 S.Ct. 365.
Irreparable harm is harm “that cannot be redressed by a
legal or equitable remedy following trial.” Premier Nutrition,
Inc. v. Organic Food Bar, Inc., 475 F. Supp. 2d 995, 1007
(C.D. Cal. 2007) (internal quotation marks omitted). Plaintiffs
allege that absent an injunction, their right to freely exercise
their religious beliefs will be violated, which amounts to
irreparable harm. Indeed, “[t]he loss of First Amendment
freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347,
373, 96 S.Ct. 2673, 49 L.Ed.2d 547 (1976); see also Am.
Trucking Ass'ns, Inc. v. City of Los Angeles, 559 F.3d 1046,
1059 (9th Cir. 2009) (“[C]onstitutional violations cannot
be adequately remedied through damages and therefore
generally constitute irreparable harm.”). And under FERA,
“[f]ree exercise of religion is a fundamental right” in Arizona.
A.R.S. § 41-1493.01(A). If the loss of a federal constitutional
right amounts to irreparable injury, so too must the loss of
a fundamental right under state law. Because Plaintiffs have
shown a likelihood on the merits that their First Amendment
right to free exercise and their right to free exercise under



Thoms v. Maricopa County Community College District, Slip Copy (2021)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10

FERA will be violated absent an injunction, it follows that
they have shown a likelihood of irreparable harm.

Defendant argues that a mere delay in Plaintiffs’ ability to
graduate does not amount to irreparable harm. They are
correct that a delay of a plaintiff's higher education alone does
not satisfy this factor. See Am.’s Frontline Drs. v. Wilcox, No.
EDCV 21-1243 JGB, 2021 WL 4546923, at *7 C.D. Cal. July
30, 2021 (“It is well established that a delay in collegiate or
graduate education isn't typically irreparable harm.” (internal
quotation marks omitted)). But in the cases Defendant cites,
the respective courts found that the plaintiffs had not shown
a likelihood of success on the merits of their constitutional
claims, meaning the plaintiffs had not shown a likelihood that
their rights would be violated. Id. at *8; Harris v. Univ. of
Mass., Lowell, No. 21-cv-11244-DJC, 2021 WL 3848012, at
*5–7 (D. Mass. Aug. 27, 2021). In contrast, here, Plaintiffs
have shown a likelihood of success on the merits, so they
have shown a likelihood that their right to free religious
exercise will be violated. Thus, Plaintiffs’ asserted harm is not
merely the delay in their education, but the likely violation of
their constitutional and fundamental rights, which is without
question an irreparable harm.

c. Balance of Equities and the Public Interest

*12  Under Ninth Circuit law, when the government is a
party, the balance of equities and the public interest are
considered together in the preliminary injunction analysis.
See California v. Azar, 911 F.3d 558, 581 (9th Cir. 2018).
Plaintiffs argue that these factors fall in their favor because of
the fundamental nature of the right to free exercise under the
Constitution and the law. (Doc. 2 at 11). Indeed, “[p]rotecting
religious liberty and conscience is obviously in the public
interest” as free exercise “is undoubtedly, fundamentally
important.” Id. at 582. Thus, “[c]ourts considering requests
for preliminary injunctions have consistently recognized the
significant public interest in upholding First Amendment
principles.” Sammartano v. First Jud. Dist. Ct., 303 F.3d
959, 974 (9th Cir. 2002), abrogated on other grounds by
Winter, 555 U.S. 7, 129 S.Ct. 365, 172 L.Ed.2d 249; Index
Newspapers LLC v. U.S. Marshals Serv., 977 F.3d 817, 838
(9th Cir. 2020) (“It is always in the public interest to prevent
the violation of a party's constitutional rights.” (internal
quotation marks omitted)). In addition to the public interest,
the likely violation of Plaintiffs’ constitutional rights is
obviously a significant hardship on them personally. Because

Plaintiffs have shown such a likelihood, this argument weighs
strongly in Plaintiffs’ favor.

But “balancing the equities is not an exact science,” and the
protection of religious liberty is not necessarily conclusive.
Azar, 911 F.3d at 582. Defendant argues that it would suffer
“financial, administrative, and potentially contractual harm”
if an injunction is issued. (Doc. 17 at 18). Unlike when
analyzing the merits of Plaintiffs’ claims, on this issue,
the Court must consider the hardship that implementing
accommodations would impose at the present time. The Court
is sympathetic to the potential financial and logistical burden
that an injunction might place on Defendant. Depending on
how Defendant chooses to accommodate Plaintiffs, it may
need to add to its employees’ workload, hire additional staff,
rearrange schedules, and take on other costs, all within the
next seven weeks. (Ex. 100 at Bates 11–14). But these costs
are not so great as to outweigh the protection of a fundamental
right, particularly when Defendant has provided academic
alternatives to in-person clinicals on at least two other
occasions this semester. See Aytch v. Cox, No. 2:14-cv-00139-
GMN-CWH, 2015 WL 2450498, at *5 (D. Nev. May 21,
2015) (“[T]he [financial] costs of fulfilling [a constitutional]
duty cannot outweigh the irreparable harm that is sure to face
Plaintiff if he is not awarded preliminary relief.”)

Defendant further argues that an injunction would jeopardize
the administration of its nursing program, which graduates
hundreds of skilled nurses annually, and undermine its ability
to provide students with necessary clinical placements. (Doc.
17 at 18). As explained above, however, Defendant has
available means to accommodate Plaintiffs’ religious beliefs
without affecting its ability to properly educate them or to
provide clinical placements for future students. And with such
an alternative in place, Plaintiffs will be able to graduate in
December and enter the nursing profession at a time when,
as Defendant acknowledges, there is “a critical shortage of
nurses” in Arizona. (Doc. 17 at 18). A preliminary injunction
in this case will thus serve the public interest not only by
protecting religious liberty but also by ensuring that qualified
nurses are able to enter the workforce and provide much-
needed care. The balance of equities, then, tips decidedly in
Plaintiffs’ favor.

In sum, Plaintiffs have shown a likelihood of success on the
merits of both of their claims, that they are likely to suffer
irreparable harm absent an injunction, and that the balance of
equities and the public interest weigh in their favor. Their case
is not doubtful, and the harm they have alleged—the violation
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of their constitutional and fundamental right to free exercise
—is an injury of the highest order under the Constitution
and the law. Such an injury cannot be remedied by damages.
Accordingly, Plaintiffs have shown that they are entitled to
mandatory injunctive relief.

V. RULE 65(C) BOND
*13  Under Federal Rule of Civil Procedure 65(c), the

Court “may issue a preliminary injunction ... only if the
movant gives security in an amount that the court considers
proper to pay the costs and damages sustained by any party
found to have been wrongfully enjoined or restrained.” But
the Court has discretion to waive the bond requirement.
Barahona-Gomez v. Reno, 167 F.3d 1228, 1237 (9th Cir.
1999). Plaintiffs request that the Court do so in this case, and
Defendant offers no argument otherwise. Indeed, Plaintiffs
have shown a likelihood of success on the merits, and
requiring a bond would negatively impact the protection of
Plaintiffs’ constitutional rights. See Baca v. Moreno Valley
Unified Sch. Dist., 936 F. Supp. 719, 738 (C.D. Cal 1996).
Moreover, it is not clear to the Court that Defendant will incur
significant costs in complying with this Order given that it
has already offered alternatives to in-person clinicals to other
students. See id. at 738; Ticketmaster L.L.C. v. RMG Techs.,
Inc., 507 F. Supp. 2d 1096, 1116 (C.D. Cal. 2007). The Court
will thus waive the security requirement.

VI. CONCLUSION
Plaintiffs ask the Court to preliminarily enjoin Defendant's
“Vaccine Mandate,” but that label ignores the nuances of
Defendant's policies that Plaintiffs themselves recognize. The
only vaccine mandates in this case belong to Defendant's

clinical partners, who are not parties before the Court. Rather,
Defendant's Policy is a set of requirements that together,
when applied to Plaintiffs, are likely to substantially burden
Plaintiffs’ right to freely exercise their sincere religious
beliefs in violation of FERA and the First Amendment, to
cause Plaintiffs irreparable harm, and to go against the public
interest. Accordingly,

IT IS ORDERED that Plaintiffs’ Motion for Preliminary
Injunction (Doc. 2) is granted as modified.

IT IS FURTHER ORDERED that the Court enters a
preliminary injunction, effective immediately, as follows:

1. Defendant is preliminarily enjoined from enforcing
against Plaintiffs its requirements that nursing students
satisfy the vaccination policies of their assigned clinical
partners and that nursing students must complete their
assigned in-person clinical rotations in order to complete
their academic programs; and

2. Defendant shall make available to Plaintiffs a suitable
accommodation that will allow Plaintiffs to satisfy the
clinical components of their coursework and complete
their academic programs as scheduled in December
2021.

IT IS FURTHER ORDERED that the Court exercises its
discretion and waives the requirement of a security bond
accompanying this preliminary injunction.

All Citations

Slip Copy, 2021 WL 5162538

Footnotes
1 Citations to the “Hearing Transcript” refer to the transcript of the November 1, 2021 Preliminary Injunction hearing,

reflected at Min. Entry 29.

2 In fact, Ms. Ballam was assigned to a five-day clinical rotation at Mayo Clinic and is similarly situated to Plaintiffs in that
she is unable to complete the clinical due to her religious objection to receiving a COVID-19 vaccine. But because the first
day of her five-day clinical was cancelled and replaced with a simulation day, which she participated in, she has received
credit for one of the five days of the clinical rotation. She will be four clinical days short of graduating in December,
however, since Defendant will not provide a similar accommodation for her religious beliefs. (Hearing Tr. at 97:18–98:1).

3 It is unclear whether Dr. Schultz was referring to the same instance as either Ms. Moreno or Ms. Ballam, but regardless,
the testimony from Dr. Schultz, one of Defendant's administrators, corroborates the students’ testimony that Defendant
has offered alternatives to in-person clinicals.

4 The Court notes that many of the federal cases it cites when evaluating the FERA claim have been abrogated or overruled
as federal Free Exercise doctrine has evolved. But because FERA invokes the Yoder and Sherbert test, cases using that
test still provide helpful guidance for the state-law claim, even if they are no longer good federal law.



Thoms v. Maricopa County Community College District, Slip Copy (2021)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12

5 Plaintiffs argue that Defendant's policy is not subject to rational basis review because its burden on their free exercise
rights is substantial rather than incidental. But this argument misunderstands the meaning of “incidental” in the free
exercise context. A burden is “incidental” not if it has a minimal effect on a person's rights, but rather if it is not the object
of the policy to impose such a burden. See Smith, 494 U.S. at 878, 110 S.Ct. 1595. While Plaintiffs argue that the Policy
violates the Free Exercise Clause on its face, that claim is unlikely to succeed as the Policy does not regulate religious
beliefs or exercise as such. See id. at 877, 110 S.Ct. 1595.

6 The United States Supreme Court has routinely referred to the “narrowly tailored” standard in First Amendment Free
Exercise cases while referring to the “least restrictive means” standard in RFRA cases, implying they are different. See,
e.g., Espinoza v. Mont. Dep't of Revenue, ––– U.S. ––––, 140 S. Ct. 2246, 2260, 207 L.Ed.2d 679 (2020); Hobby Lobby
Stores, Inc., 573 U.S. at 728, 134 S.Ct. 2751; see also St. Mark Roman Cath. Par. Phx. v. City of Phoenix, No. CV
09-1830-PHX-SRB, 2010 WL 11519169, at *10 (D. Ariz. Mar. 3, 2010) (“While the regulating body need not employ the
least restrictive means possible to survive a Free Exercise Clause challenge, the City still must show that the Noise
Ordinance is narrowly tailored to achieve a compelling state interest.”). But see Fulton, 141 S. Ct. at 1881 (stating that
under First Amendment strict scrutiny, “so long as the government can achieve its interests in a manner that does not
burden religion, it must do so”); Does 1-3 v. Mills, ––– U.S. ––––, ––– S.Ct. ––––, ––– L.Ed.2d ––––, 2021 WL 5027177, at
*1 (Oct. 29, 2021) (Gorsuch, J., dissenting from the denial of application for injunctive relief) (“To [satisfy First Amendment
strict scrutiny], the State must prove its law serves a compelling interest and employs the least restrictive means available
for doing so.”)

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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 The plaintiff proposes the following findings of fact and conclusions 

of law: 

Findings of Fact 

I. PROCEDURAL HISTORY 

1. The plaintiff Molly Ellis (“Molly”) commenced this lawsuit under the 

Kansas Preservation of Religious Freedom Act K.S.A. 60-5301 et al 

against Flint Hills Technical College and Kim McNeese on February 2, 

2022.  See Dkt.1 (hereinafter “Verified Petition”). 

2. Molly filed a motion for a temporary restraining order (Dkt. 3) which 

the Court denied on February 4, 2022, (Dkt. 7) stating in part that “This 

Court is unwilling to issue an ex parte Temporary Restraining Order 
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without allowing all parties the opportunity to appear before the Court 

and present evidence and arguments in support of their positions.” 

3. The plaintiff requested a hearing on her motion for preliminary 

injunction and counsel for both defendants have entered their 

appearances.  The Court has set February 15, 2022, at 1:30 p.m. for an 

evidentiary hearing on this matter. 

4. The following Findings of Fact and Conclusions of Law derive from the 

plaintiff’s motion and memorandum for a preliminary injunction. 

II. THE PARTIES  

5. Flint Hills Technical College is a political division of the county of Lyon.  

It offers two year programs including an 11 month Fall and Spring 

nursing program (“Practical Nursing”) which is approved by the Kansas 

State Board of Nursing. 

6. Kim McNeese is the Director of Nursing for the 2022 school year. 

7. The plaintiff Molly Ellis is a minority student of Chinese descent who 

began the Flint Hills nursing program course in August 2021 and is set 

to graduate in May 2022. 

8. Molly’s sincere religious beliefs compel her to refuse the so-called covid-

19 vaccine / booster injections for various reasons articulated in her 

petition and motion for preliminary injunction. 

III. FLINT HILLS POLICIES, REGULATIONS, AND 

FACILITY CONTRACTS 

 

9. According to the cost estimate of Flint Hills, Molly’s nursing degree 

program costs her a total of $12,318.00.  The enrollment deposit is non-

refundable. 
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10. Flint Hills offers a “practical nursing program” which is defined as a 

“a course of study leading to a certificate and preparing an individual for 

licensure as a practical nurse.” Kansas Administrative Regulations 

(KAR) 60-1-104(x). Table of Contents (TOC) 31. 

11. Part of a practical nursing program involves a “clinical setting” which 

is an interactive and cooperative process between Flint Hills and an 

“affiliating agency” which could be a hospital or nursing home. It involves 

such things as a “preceptor” which is a “registered professional nurse 

supervising a student in the clinical setting who is not employed as 

nursing faculty. The preceptor provides oversight of each student's 

patients and gives feedback to the student and clinical instructor.” KAR 

60-1-104(y). TOC 31. 

12. Under KAR 60-1-104(a) an “Affiliating agency” means “an agency that 

cooperates with the nursing program to provide facilities and clinical 

resources for selected student experiences.” 

13. Under KAR 60-1-104(f) it defines “Clinical learning experience” as a 

“means an active process in which the student participates in nursing 

activities while being guided by a member of the faculty.” 

14. This clinical setting involves in person sessions as well as what is 

called “simulation.” Simulation is “a teaching strategy utilizing 

technology to replace or amplify clinical situations with guided 

experiences that evoke or replicate substantial aspects of the real world 

in a fully interactive manner.” KAR 60-1-104(ff). TOC 32. 

15. The nursing program courses Flint Hills provides to Molly concerns 

these clinical settings described in Flint Hills course curriculum as: 
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“NSG122 KSPN Foundations of Nursing Clinical”; “NSG KSPN Nursing 

Care Adults 1 Clinical”; “NSG203 Maternal/Child Nursing Clinical”; and 

“NSG223 KSPN Nursing Care of Adults II Clinicals.”  

16. The August 2021 Flint Hills Student Handbook required on page 10 

that the student to provide proof of the following:  TOC 55. 

Immunization Records – including Hep B, Tetanus/Diphtheria, Polio, 

MMR & Varicella (chicken pox) 

In addition: TB Skin Test & Flue Vaccination as follows…. 

→ Tuberculosis Screening (performed annually; screening 

documentation must be kept current while attending the Nursing 

Program). MUST have on file a negative TB skin Test OR negative 

Chest X-Ray (must be current within the last 12-months) with a 

Negative TB Symptom Check. 

→     Annual seasonal Flu Vaccination – turn in proof upon receipt of 

immunization. 

 

17. Under the terms of the August 2021 NSG Student Handbook, Flint 

Hills did not require any Covid 19 vaccine injections as a condition for 

nursing school students. TOC 55. 

IV. NEWMAN HOSPITAL 

 

18. Under the Newman Hospital (“Newman”) contract effective August 1, 

2021, it agreed to the following: TOC 35 

That the college and the Facility do not and will not discriminate 

against any employee or applicant for employment or applicant for 

registration in a course of study because of race, sex, color, creed, age, 

or national origin. 

 

19.  Notably absent from that Newman contract was any promise by 

Newman not to discriminate against Flint Hills nursing students on the 

basis of religion. 
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20. As to vaccinations, Newman only required that Flint Hills “ascertain 

that each student has obtained proper immunizations / testing prior to 

clinical experience (Hepatitis  ‘B ‘ vaccine if not immune, Mantoux test, 

etc.).” Newman Contract, p.3 (m).  TOC 36. 

21. Flint Hills entered into contracts with several “Affiliating agencies” 

pursuant to Flint Hills’ course requirement to provide nursing students 

their respective clinical requirements as set out by the Kansas State 

Board of Nursing.  

22. Flint Hills contracted with Holiday Resort, Presbyterian Manors, Inc., 

Newman Regional Health, and Stormont-Vail Healthcare, Inc. to provide 

their respective clinical facilities agreeing that all of the facilities, except 

Stormont-Vail, could discriminate against its nursing students on the 

basis of religion.  Petition ¶¶20-22. 

23. Flint Hills has assigned Molly for clinical settings with Newman 

Regional Health in association with two of the clinical courses: “NSG203 

Maternal/Child Nursing Clinical” and “NSG223 KSPN Nursing Care of 

Adults II Clinicals.”  

24. Of all the clinical settings, Newman Regional Health and 

Presbyterian Manor allows its employees to be exempt from its covid 19 

vaccine injection requirements but not Flint Hills nursing students.  

Thus Newman Hospital and Presbyterian Manor allows covid-

unvaccinated doctors and nurses to treat patients (upon a medical or 

religious exemption) but will not allow the Flint Hills covid-unvaxxed 

nursing students to perform their respective clinicals with those same 

unvaxxed doctors and nurses at those facilities. 
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25. In fact, it appears Newman Hospital will allow unvaxxed employees 

of Flint Hills to enter Newman Hospital in conjunction with the clinicals 

while at the same time prohibiting their unvaxxed Flint Hills nursing 

students. 

26. Newman’s visitor policy does not require patients, visitors, or 

attendants to be covid vaccinated to enter the premises. Newman claims 

it is following “CDC, KDHE and Lyon County Public Health guidelines” 

but there is nothing in any of those guidelines that mandate a Flint Hills 

nursing student be treated differently than a visitor, patient, or even one 

of Newman’s doctors and nurses who are unvaxxed. TOC 83. 

27. Flint Hills entered into these contracts allowing the facilities to do 

what Flint Hills was prohibited from doing under Title IX of the 

Education Amendments Act of 1972.  

28. Flint Hills entered into contracts allowing religious discrimination 

despite its own policy (“Harassment and Discrimination”) which states 

that “Federal law and college policy protect a number of groups from 

unlawful discrimination” and that the “College makes all decisions with 

reference to employment status and student status without regard to age, 

race, color, religion, gender, marital status, national origin, disability 

status, veteran status, sexual orientation, or any other factors which 

cannot lawfully be considered, to the extent specified by applicable 

federal and state laws.” It further states that “these policies and 

procedures extend to all College personnel operating in a College 

sanctioned capacity, both on and off-campus.” 
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29. Thus, Flint Hills allowed by contract those respective affiliating 

agencies, for example, to refuse to allow Muslim or Jewish students entry 

upon their premises for clinical purposes based upon their religious 

identity and further that they could each discriminate against any Flint 

Hills nursing student because of his or her particular religious beliefs.  

V. KAR REGULATIONS AND THE TIMING OF NEWMAN 

HOSPITAL’S MODIFICATION OF THE NEWMAN 

CONTRACT 

 

30. Molly enrolled for the 2021-2022 school year in the Flint Hills 

Technical College nursing program in August 2021 as a minority student. 

31. Molly participates “as a student from FHTC during a clinical rotation 

and not as an employee at any clinical facility at any time.” Student 

Handbook, p. 20.  TOC 65. 

32. KAR 60-1-102 (Approval procedure) was amended January 1, 2022, to 

require the Flint Hills nursing program to have, among others, “(f) 

adequate clinical and educational facilities to meet student learning 

outcomes” and “(h)… contractual agreements for clinical facilities at least 

six months before enrollment of students; and (i) be approved before the 

admission of any students.” TOC 33. 

33. Flint Hills then modified its Student Handbook after January 1, 2022, 

to require “Covid Vaccinations” and then stated “without documented 

proof of required COVID vaccinations, the student will not be able to 

fulfill clinical requirements. Thus the student would be unable to 

successfully complete the clinical course with a passing grade to complete 

the nursing program.” TOC 44. 
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34. There was no provision in the post-January 1, 2022, modified Covid-

19 vaccine requirement of Flint Hills that a student could be provided 

either a medical or religious accommodation to its new injection 

requirement. 

35. That requirement was immediately enacted and not approved before 

the admission of Molly to the Fall 2022 nurse practitioner curriculum. 

36. Newman  then sent Flint Hills a letter after January 1, 2022, (January 

19, 2022) modifying its Newman contract stating a new vaccination 

mandate not stated in its contract: that it would require all Flint Hills 

students to be Covid-19 vaccinated with no medical or religious 

exemptions. TOC 82. 

37. That modification of the facility contract with Newman was enacted 

immediately, not executed six months prior to Molly enrolling for the Fall 

2022 program, and was not approved before the admission of Molly to the 

program. 

38. On January 25, 2022, Kim McNeese, Director of Nursing at Flint 

Hills, notified Molly in an email that: 

Our nursing program has been notified of recent changes to one of our 

clinical site’s vaccination requirements. Clinical partner, Newman 

Regional Health, has informed us that effective immediately, they are 

requiring that all students that are placed within their facility for 

clinical be vaccinated against the coronavirus, including the booster. 

This is a major and important clinical partner for our nursing program, 

and we must ensure compliance to continue this partnership for our 

current and future nursing students. With that being said, effective 

immediately, all students must comply with this requirement or the 

student will not be able to successfully complete the clinical course that 

requires placement at Newman Regional Health. For those of you that 
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are not currently vaccinated you have the option to withdrawal, or 

continue on as far as you can, but will be unable to meet the 

requirements for second semester clinical, NSG 223 KSPN Nursing 

Care of Adults II Clinical and NSG 203 KSPN Maternal/Child Nursing 

Clinical at minimum. 

If you are currently not vaccinated and will because of this 

requirement, please let me know ASAP. If it is time for your booster, 

that is needed asap as well. Please bring that 

proof of vaccination to either Lynn or myself and we will make a copy 

for your file. 

 

39. Molly submitted a request for a religious exemption to McNeese less 

than an hour later stating “At this time I would like to request a religious 

exemption form.”  

40. McNeese replied minutes later stating “I am happy to provide one for 

you. However, Newman Regional Health is not accepting any exemptions 

from students. Without the vaccine, you will not be able to fulfill the 

requirements for second semester clinical. I can give that document to 

you tomorrow.” 

41. Molly replied “ Thank you for the information! Who would I be able to 

contact at Newman to discuss my religious exemption? Would I be able 

to switch clinical groups and fulfill my hours at Stormont instead of 

Newman since they are accepting religious exemptions?” 

42. McNeese replied:  “You can email Cathy Pimple, Chief Administrative 

Officer. Her email address is cpimple@newmanrh.org. You will not be 

able to switch hours. The majority of the clinical requirement is with 

Newman Regional Health and not with Stormont Vail. The clinical 
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schedule will not change. The clinical opportunity with Stormont Vail is 

one clinical day versus several with Newman’s.” 

43. Molly also requested a religious exemption from Flint Hills new covid 

19 vaccination requirements on January 25, 2022, to McNeese stating 

“Thank you for the contact info! I would also like to request a religious 

exemption from FHTC.” 

44. McNeese never responded to Molly’s request for a religious 

accommodation to the new Flint Hills covid 19 vaccination requirement. 

45. Molly has not engaged in “(a) persistent problematic student 

behavior(s) or performance (b) violation of student conduct policies, or (c) 

a critical incident involving the student.” Student Handbook p.18. 

46. Molly was and is required by Flint Hills to choose between following 

her religious convictions regarding the covid 19 injections or obtaining 

the government and contractual benefit of receiving her education and 

ultimately her nursing degree.  

47. Molly chose to follow her religious convictions and Flint Hills gave 

Molly now multiple “Fs” for her clinical grades.  

48. Molly will continue and is continuing to follow her religious 

convictions regarding refusal to be injected with so-called covid 19 

vaccines created from the use of aborted babies’ fetal tissue. 

VI. OTHER LAST MINUTE CHANGES TO FACILITY 

CONTRACTS 

 

49. Molly received on February 11, 2022, email chains initiated by 

McNeese asking the Presbyterian Manor facility if Molly could do her 

clinicals there covid-unvaxxed.  Presbyterian Manor told McNeese no – 



11 

 

and that no religious exemptions would be provided.  The new 

Presbyterian position appears as ad hoc and not a written “official” policy. 

VII. THE CMS MANDATE REQUIRES RELIGIOUS 

EXEMPTIONS FOR “STAFF” 

 

50. The facilities all claim they are required to follow the CMS mandate 

for vaccinating.  But under the CMS Omnibus COVID-19 Health Care 

Staff Interim Final Rule, it requires these facilities to provide a religious 

exemption to “staff”:  TOC 12; TOC 24 

 

 

51. The CMS Guidance states “staff” includes “students”: TOC 3; TOC 22; 

Q: Which staff are covered under this requirement? 

A. This vaccination requirement applies to eligible staff working at 

almost all CMS-certified facilities that participate in the Medicare and 

Medicaid programs, regardless of clinical responsibility or patient 

contact. The requirement includes all current staff as well as any new 

staff who provide any care, treatment, or other services for the facility 

and/or its patients. This includes facility employees, licensed 

practitioners, students, trainees, and volunteers. Additionally, this also 

includes individuals who provide care, treatment, or other services for 

the facility and/or its patients under contract or other arrangements. 
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VIII. CONCLUSIONS OF LAW 

a. Flint Hills is Responsible to Provide Non-

Discriminatory Clinicals Pursuant to Title IX and Its 

Own Policy 

  

 Flint Hills cannot contractually pass the buck as to its legal 

obligations under federal and Kansas law as well as its contractual 

promises made to Molly.  Flint Hills theorizes that it is not responsible 

for every aspect of its nursing program – particularly as to whether it 

complies with the discrimination prohibitions stated in Title IX or in 

Flint Hills own policies that nursing students such as Molly rely upon in 

her Student Handbook. And then there is the facilities who they 

contracted with who cherry pick the CMS mandate as requiring Flint 

Hills students to be vax-jabbed but at the same time ignore the 

requirement those facilities provides students with a religious 

accommodation.  But never mind – that isn’t a problem between Molly 

and Newman or Presbyterian – that is a Flint Hills problem with Molly. 

 Flint Hills claims that it may contract out parts of its nursing 

program – and thereby avoid those restrictions – contractually 

permitting third parties to do what Flint Hills cannot do.  But it is still 

Flint Hills’ policy and curriculum requirements (that Molly adhere to 

someone else’s policy). The absurdity of such a pass-the-buck theory is 

obvious.  According to Flint Hills, it can offer a practical nursing program 

which discriminates on the basis of race, gender, national origin, or 

religion – if Flint Hills contracts with a third party who does so.  Thus, if 

Newman Hospital discriminates on the basis of national origin – say 
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Chinese – because of its purported belief about the origins of covid in the 

Chinese Wuhan lab – then that is not Flint Hills problem because it is a 

Newman Hospital requirement.  With that Molly, with Chinese heritage, 

is prohibited from obtaining a Flint Hills nursing degree. This “it-is-their-

requirement-not-ours” excuse is patently preposterous and was rejected 

in Thoms v. Maricopa County Community College District, 21-01781 WL 

5162538 (D. Arizona 11/5/2021). See attached.  TOC 90. 

i. Thoms v. Maricopa County Community College 

 

 Thoms is indistinguishable on the essential facts and law.  Mesa 

Community College in Arizona had a nursing program and contracted 

with Mayo Clinic to provide clinicals to its nursing students.  One facility, 

Mayo Clinic, required covid vaccines and provided for no religious 

exemptions. The Mesa Arizona nursing school argued, as does Flint Hills, 

that it was the facilities’ fault. It was beyond the school’s control. Thus 

the argument is identical in this matter: Flint Hills points to Newman 

Hospital while Mesa College pointed to Mayo Clinic’s requirements.  Both 

say that each could not be held responsible for burdening the students 

religious beliefs.   

 Federal judge Steven P. Logan rejected that argument in its 

entirety holding it was Mesa Community College’s policy at issue – that 

Mesa College required the students to adhere to someone else’s policy.  

That was the beginning and end of Mesa College’s “not-responsible” 

analysis.   
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 In Thoms, two nursing students Emily Thoms and Kamaleilani 

Moreno enrolled at Mesa Community College.  Id. at *1. As part of their 

coursework, they were assigned to complete a three-day clinical rotation 

at Mayo Clinic, which required students to show proof of COVID-19 

vaccine injections. It did not allow for religious exemptions. Id.  To 

administer its nursing program, the Maricopa County Community 

College District “enters into written agreements with healthcare entities 

that provide students with hands-on clinical experiences, which are 

ordinarily required for accreditation by the Arizona State Board of 

Nursing.”  Id.  (NOTE: this is identical to Kansas).  Judge Logan stated 

in Thoms that he construed “their lawsuit as a challenge to Defendant’s 

requirements that students must satisfy the vaccination policies of 

their assigned clinical partners and must complete their assigned in-

person clinicals in order to complete their academic programs. The Court 

refers to these requirements as the ‘Policy.’” (emphasis supplied).  Id. at 

*3. Thus Judge Logan understood the injury to those plaintiff students 

arose from the Mesa nursing school’s requirement that students adhere 

to the vaccination requirements of the Mayo facility. And in Molly’s case, 

because she did not adhere to Flint Hill’s requirement that Molly follow 

Newman Hospital’s vaccine requirements, Flint Hills gave Molly an “F.”   

 Judge Logan correctly analyzed the relief: “Plaintiffs ask the Court 

not only to prohibit enforcement of Defendant’s Policy but also to 

mandate that Defendant provide accommodations that would allow 

Plaintiffs to complete their academic programs on time.” Id. at *4.  This 

is the same temporary relief the plaintiff Molly seeks in this case.  Judge 
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Logan held Maricopa County accountable: “Defendant’s Policy 

undoubtedly places substantial pressure on them to modify their 

behavior in violation of their beliefs. Plaintiffs are faced with the choice 

of, on the one hand, compromising their religious beliefs to complete their 

clinicals and graduate as expected on December 17, 2021, or on the other, 

adhering to their beliefs and giving up the nursing degrees to which they 

are otherwise entitled and all their associated benefits for the indefinite 

future.” (emphasis supplied). Id. at *6.  

 Maricopa County argued that it would violate its contractual 

obligations with the facilities but Judge Logan rejected that argument 

holding Maricopa County responsible for entering into those contracts in 

the first instance. Id. at *7.  And Judge Logan held that there was no 

compelling state interest for either those contracts that discriminated 

against those plaintiffs’ religious exercise and even if there was it was 

not narrowly tailored as many alternatives existed: simulations or extra 

assignments (*8); or in swapping clinical assignments (*8).   

ii. Flint Hills Cannot Modify Contract Terms Under 

the Regulations 

 

 Flint Hills also runs headlong two-fold into another Kansas 

regulatory barrier.  First is its Student Handbook. Molly entered school 

and paid tuition based upon the terms set out.  There was no covid 19 

vaccine injection requirement (and certainly not one that provided no 

religious exemption). Now that has purportedly changed post payment 

and enrollment for the Fall 2022 school year. The Student Handbook is a 

binding contract. And there is now unjust enrichment by Flint Hills in 
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accepting and retaining Molly’s payments premised upon the existence 

of services Flint Hills no longer provides or refuses to provide.  And of 

course there is promissory estoppel – Flint Hills knew that Molly would 

rely upon the promises and has now broken those promises with its post 

January 2022, covid 19 vaccine requirements.1 

 Then there is the facility contracts.  Flint Hills has no one to blame 

but itself in entering into a facility contract in which the facility can 

engage in unlawful discrimination against its students.  And then there 

is the timing: the January 2022 KAR regulations specifically do not allow 

Flint Hills to retroactively modify either the terms of Molly’s school 

enrollment terms or to retroactively modify the facility contracts. In fact, 

the contract itself says it is effective for one year: “this agreement shall 

be in effect for a period of one year from the date of execution.”  It was 

executed August 1, 2021 and remains effective without change until 

August 1, 2022. Now Newman Hospital breaches that agreement 

apparently with the complete acquiescence of Flint Hills.  But that is not 

a necessary finding for this Court to grant preliminary injunctive relief. 

 As pointed out before, as between Molly and Flint Hills, there was 

no covid 19 vaccine requirement when Molly enrolled. The vaccination 

terms stated in the Student Handbook were approved by the Kansas 

 

1 And if that isn’t enough, there is the Kansas Consumer Protection Act 

which prohibits deceptive advertising and deceptive acts.  Clearly as it 

stands in 2022, Flint Hills did a complete bait and switch with the 

nursing program requirements. 
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Board of Nursing. However, these new terms regarding a covid 

vaccination have not been submitted to the Kansas Board of Nursing, 

and moreover, are simply improper under KAR 60-1-102.  After January 

1, 2022, Flint Hills was required to have “adequate clinical and 

educational facilities to meet student learning outcomes” – which the 

Newman Hospital now does not constitute an “adequate clinical” facility 

because of its vaccine mandate with no medical or religious exemption. 

And the revised terms of Newman Hospital adding covid 19 vaccine 

requirements in its contract (where none existed before) after January 1, 

2022, is specifically prohibited under paragraph (h): “contractual 

agreements for clinical facilities at least six months before enrollment of 

students; and (i) be approved before the admission of any students.”  If 

any agreements are to be binding, they have to be executed six months 

before enrollment – a fairness issue.  And then approved – an oversight 

issue.  Neither occurred. Under Flint Hills interpretation, it has free 

reign to modify existing contracts at any time after the admission of 

students without any Board oversight.  This is not allowed.  Newman 

Hospital’s purported modified contract language requiring covid 19 

vaccines without exception is a repudiation of its contract obligations, not 

permitted under the regulation, and is completely contrary to public 

policy.  The issue still remains as between Molly and Flint Hills and Flint 

Hills cannot pass the buck to Newman Hospital. 

 

 



18 

 

b. The Preservation of Religious Freedom Act Requires 

Flint Hills to Demonstrate a Compelling Government 

Interest in Constraining, Inhibiting, and Curtailing 

Molly’s Exercise of Religion by Giving Her an F Grade 

 

 As in Thoms, the legal conflict in this case is between Molly and 

Flint Hills. The injury comes from Flint Hills.  Flint Hills has given Molly 

an “F” grade because Molly cannot fulfill Flint Hills’ clinical class 

requirements because of her religious beliefs.  If Flint Hills does not insist 

on Newman or Presbyterian complying with the CMS mandate – then 

Flint Hills only has itself to blame.  No one forced Flint Hills to choose 

Newman Hospital as a place for Molly’s clinicals to occur. No one forced 

Flint Hills to refuse to provide Molly any alternatives.  No one forced 

Flint Hills to give Molly daily “Fs” for not fulfilling Flint Hills clinical 

requirements.  As Judge Logan held, it is the school’s policy at issue – the 

school requires the student to adhere to someone else’s policy.  The cause 

of the injury is the school’s policy. 

 It is Flint Hill’s actions and policy that has burdened Molly’s 

religious exercise.  The KPRFA defines “burden” as “any government 

action that directly or indirectly constrains, inhibits, curtails or denies 

the exercise of religion by any person or compels any action contrary to a 

person’s exercise of religion, and includes, but is not limited to, 

withholding benefits, assessing criminal, civil or administrative 

penalties, or exclusion from government programs or access to 

government facilities.”  No matter how Flint Hills frames the issue 

pointing fingers at Newman, it is Flint Hills nursing program and Flint 
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Hills who is giving Molly an “F.” It won’t be Newman Hospital who flunks 

Molly – that solely is the act of Flint Hills. 

 Having settled the same question that Judge Logan did in Thoms, 

there is no compelling interest of Flint Hills to require one student – 

Molly Ellis – to consent to covid 19 vaccine injecting anywhere at any 

time.  The KPRFA states “only those interests of the highest order and 

not otherwise served can overbalance the fundamental right to the 

exercise of religion.” It states that “no encroachments upon this liberty 

shall be permitted, whether direct or indirect, unless required by clear 

and compelling governmental interests of the highest order.”  

 Even on Flint Hill’s best day all it can argue is that the burden it 

imposes upon Molly is imposed indirectly – (even that is a stretch because 

it does so directly by its own policy (requiring Molly to follow another 

policy of a third party)) but even stretched to indirect that still counts as 

a burden requiring a compelling interest that is the least restrictive 

means. This is the “most stringent level of scrutiny” under which hardly 

any laws survive. It is only “the rare case” that survives strict scrutiny. 

Williams-Yulee v. Florida Bar, 575 U.S. 433, 444 (2015) (quoting Burson 

v. Freeman, 504 U.S. 191, 211 (1992)). 

 “The loss of First Amendment freedoms, for even minimal periods 

of time, unquestionably constitutes irreparable injury” for purposes of 

the issuance of a preliminary injunction. See 11A Charles Alan Wright, 

Arthur R. Miller & Mary Kay Kane, Federal Practice and Procedure, 

§2948.1 (2d ed. 2004) (“When an alleged deprivation of a constitutional 

right is involved, most courts hold that no further showing of irreparable 
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injury is necessary”). As the Arizona Thoms Federal court held, “if the 

loss of a federal constitutional right amounts to irreparable injury, so too 

must the loss of a fundamental right under state law. Because Plaintiffs 

have shown a likelihood on the merits that their First Amendment right 

to free exercise and their right to free exercise under FERA will be 

violated absent an injunction, it follows that they have shown a likelihood 

of irreparable harm.” Thoms at *11. 

The Balance of Equities and the Public Interest Favor Granting 

a Preliminary Injunction 

 

 “It is always in the public interest to prevent the violation of a party 

‘s constitutional rights.” Thoms at *12 (quoting Index Newspapers LLC v. 

U.S. Marshals Serv., 977 F.3d 817, 838 (9th Cir. 2020)).  There is a 

“critical shortage of nurses” in Kansas, just like in Arizona. Id.  

Conclusion 

 Follow the analysis of Thoms v. Maricopa County Community 

College District.    

 The original contracts entered into by Flint Hills cannot be modified 

post January 1, 2022, without meeting those conditions.  None of the 

contracts required a Covid 19 vax jab.  Flint Hills refuses to enforce those 

contracts at its own peril. And seems to accept the facilities willful 

disobedience of the CMS Mandate requiring religious accommodations 

for Flint Hills students. 

 But all of that is between Flint Hills and those facilities.  Flint Hills 

promised to provide clinical facilities for Molly – which it is wholly 

refusing to do.  And it is handing out daily adverse consequences 
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punishing Molly by multiple failing grades because Molly is not able, for 

religious reasons, to adhere to Kim McNeese and Flint Hills’ policy.  

 The Court should grant the preliminary injunction motion and 

order the following: that the defendant Flint Hills and Kim McNeese: 

a. be preliminarily enjoined from enforcing against the plaintiff Flint 

Hills’ requirements that the plaintiff Molly Ellis satisfy the policy of 

Flint Hills requiring Molly to follow the covid 19 vax policies of its 

assigned clinical partners and 

b. be required to make available to the plaintiff a suitable religious 

accommodation that will allow her to satisfy Flint Hills’ clinical 

components of the nursing coursework so that she may complete her 

academic programs as scheduled in 2022 and beyond. 

See Thoms at *13.  

By:/s/Linus L. Baker 

Linus L. Baker KS 18197 

6732 West 185th Terrace 

Stilwell, Kansas 66085-8922 

913.486.3913 

913.232.8734 (fax) 

E-Mail: linusbaker@prodigy.net 

Attorney for the plaintiff 
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External FAQ: CMS Omnibus COVID-19 Health Care Staff 
Vaccination Interim Final Rule  
 
These frequently asked questions (FAQs) were initially issued on November 5, 2021 and have 
been updated as of January 20, 2022 as discussed below.   
 
Basics  
 
Q: When does this take effect? 
A: The emergency regulation is effective as of November 5, 2021.  
 
New as of 1/20/22 - Q: Now that the guidance is issued, when will enforcement of the IFC 
begin? 
A:  CMS, as an exercise of enforcement discretion, will begin monitoring and enforcing 
compliance on the following modified timeline:  
 

Deadline Phase 1 Deadline Phase 2 Deadline 
California 
Colorado  
Connecticut  
Delaware  
District of Columbia  
Florida 
Hawaii 
Illinois  
Maine 
Maryland  
Massachusetts  
Michigan  
Minnesota  
Nevada  
New Jersey  
New Mexico 
New York 
North Carolina 
Oregon 
Pennsylvania 
Rhode Island 
Tennessee  
Vermont 
Virginia  
Washington 
Wisconsin 

January 27, 2022 February 28, 2022 
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Deadline Phase 1 Deadline Phase 2 Deadline 
Alabama 
Alaska  
Arizona 
Arkansas  
Georgia  
Idaho  
Indiana  
Iowa 
Kansas  
Kentucky  
Louisiana  
Mississippi  
Missouri  
Montana  
Nebraska 
New Hampshire 
North Dakota 
Ohio 
Oklahoma 
South Carolina 
South Dakota 
Utah 
West Virginia 
Wyoming 

February 14, 2022 March 15, 2022 

   
Texas  February 22, 2022 March 21, 2022 

 
Q: Why is this rule being issued as an Interim Final Rule without going through notice and 
comment rulemaking? 
A: Ensuring safety and protection from COVID-19 for anyone seeking care is the utmost 
priority. Given the rapidly evolving public health emergency, the increasing presence of the 
COVID-19 Delta variant, and the current instability within the health care system, CMS finds 
good cause to issue an emergency regulation as an Interim Final Rule allowing the agency to 
take immediate action to protect the health and safety of residents, clients, patients, and staff. 
Stakeholders will still have an opportunity to comment on the regulation.  
 
Q: Will my feedback be considered? 
A: Yes, stakeholders have 60 days to submit formal comment on the emergency regulation. It is 
important to note that since this is an emergency regulation, the requirements will go into effect 
immediately and before any additional response is provided on the comments by CMS. The 
comment period officially closed on January 4, 2022. CMS is considering comments received 
and will respond to them as a part of potential future rulemaking, if needed.  
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Q: Is this a facility-specific or individual-level requirement?  
A: The staff vaccination requirements apply to Medicare- and Medicaid-certified provider and 
supplier types (collectively, “facilities”) that are regulated under the Medicare and Medicaid 
health and safety standards known as Conditions of Participation (CoPs), Conditions for 
Coverage (CfCs), or Requirements. Facilities are required to have a process or policy in place 
ensuring that all applicable staff are vaccinated against COVID-19.  
 
Q: What is a Condition of Participation?  
A: Conditions of Participation (CoPs), Conditions for Coverage (CfCs), and Requirements for 
Participation are foundational health and safety standards established by CMS to protect 
individuals receiving health care services from Medicare and Medicaid-certified facilities. These 
foundational health and safety standards cover 21 health care provider and supplier types. In 
order to participate in the Medicare and Medicaid programs, health care providers and suppliers 
must abide by these regulations. 
 
Eligibility  
 
Q: To which provider and supplier types does this apply?  
A: The staff vaccination requirement applies to the following Medicare and Medicaid-certified 
provider and supplier types: Ambulatory Surgery Centers, Community Mental Health Centers, 
Comprehensive Outpatient Rehabilitation Facilities, Critical Access Hospitals, End-Stage Renal 
Disease Facilities, Home Health Agencies, Home Infusion Therapy Suppliers, Hospices, 
Hospitals, Intermediate Care Facilities for Individuals with Intellectual Disabilities, Clinics, 
Rehabilitation Agencies, and Public Health Agencies as Providers of Outpatient Physical 
Therapy and Speech-Language Pathology Services, Psychiatric Residential Treatment Facilities 
(PRTFs), Programs for All-Inclusive Care for the Elderly (PACE) Organizations, Rural Health 
Clinics/ Federally Qualified Health Centers (Medicare only), and Long Term Care facilities. 
 
Q: Which staff are covered under this requirement?  
A. This vaccination requirement applies to eligible staff working at almost all CMS-certified 
facilities that participate in the Medicare and Medicaid programs, regardless of clinical 
responsibility or patient contact. The requirement includes all current staff as well as any new 
staff who provide any care, treatment, or other services for the facility and/or its patients. This 
includes facility employees, licensed practitioners, students, trainees, and volunteers. 
Additionally, this also includes individuals who provide care, treatment, or other services for the 
facility and/or its patients under contract or other arrangements.  
 
Q: Does this requirement apply to staff who work offsite?  
A: Yes. These requirements are not limited to those staff who perform their duties solely within a 
formal clinical setting, as many health care staff routinely care for patients and clients outside of 
such facilities (e.g. home health, home infusion therapy, etc.). To ensure maximum patient 
protection, all staff who interact with other staff, patients, residents, clients, or PACE program 
participants in any location beyond the formal clinical setting (such as homes, clinics, other sites 
of care, administrative offices, off-site meetings, etc.) must be vaccinated.  
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Q: Does this requirement apply to full time teleworkers?  
A: No. Individuals who provide services 100 percent remotely and who do not have any direct 
contact with patients and other staff, such as fully remote telehealth or payroll services, are not 
subject to the vaccination requirements outlined in this regulation.  
 
Q: Does this requirement apply to Indian Health Service (IHS) facilities?  
A: Generally, yes. Indian Health Service facilities are regulated under the CoPs, therefore the 
staff vaccination requirement outlined within this regulation applies.  Certain tribal FQHCs that 
do not participate in Medicare but only in Medicaid may not be subject to these requirements. 
 
Q: Are any regulated provider or supplier types excluded?  
A: Religious Nonmedical Health Care Institutions (RNHCIs), Organ Procurement Organizations 
(OPOs), and Portable X-Ray Suppliers are not included in these requirements.  FQHCs that do 
not participate in Medicare are also not covered by these requirements. 
 
RNHCIs do not furnish, on the basis of religious beliefs, through its personnel or otherwise, 
medical items and services (including any medical screening, examination, diagnosis, prognosis, 
treatment, or the administration of drugs) for their patients, but instead furnish only nonmedical 
nursing items and services to beneficiaries who choose to rely solely upon a religious method of 
healing, and for whom the acceptance of medical services would be inconsistent with their 
religious beliefs (Note that the religious components of this type of healing services are not 
covered by CMS under this benefit; only nonmedical items and services provided exclusively 
through nonmedical nursing personnel who are experienced in caring for the physical needs of 
nonmedical patients are covered). 
  
For OPOs and Portable X-Ray suppliers, it is important to note that the staff of these entities are 
indirectly included in the vaccination requirements through their service arrangements with 
hospitals, LTC facilities, and other providers and suppliers included under this rule. A service 
arrangement is when these providers have a contract with other providers to furnish services. 
That contract may require individuals from these organizations to be vaccinated. 
 
Additionally, it is possible that entities not covered by this rule may still be subject to the other 
vaccination requirements. 
 
Q: Why didn’t CMS include all health care settings?  
A: CMS is using the authority established by Congress under the Social Security Act to regulate 
Medicare and Medicaid-certified health facilities. Sections 1102 and 1871 of the Social Security 
Act (the Act) grant the Secretary of Health and Human Services general authority to make and 
publish such rules and regulations, not inconsistent with the Act, as may be necessary to the 
efficient administration of the functions with which the Secretary is charged.  Citations to the 
relevant statutory authorities for each specific type of provider and supplier are set out in the 
discussion of each provider- and supplier-specific provision of the regulation. CMS did not issue 
regulations for entities for which there was no specific statutory authority, such as independent 
physicians/clinicians.  
 
Scenarios 
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Q: Would a physician with admitting privileges in a hospital be covered under this 
requirement?  
A: Yes, a physician admitting and/or treating patients in-person within a facility subject to the 
CMS health and safety regulations and included as a part of this requirement must be vaccinated 
so that the facility is compliant. 
 
Q: Are Assisted Living Facilities, Group Homes, or other similar settings covered?  
A: This regulation only applies to Medicare and Medicaid-certified facilities. CMS does not have 
regulatory authority over care settings such as Assisted Living Facilities or group homes. This 
regulation will also not apply to physician’s offices because they are not subject to CMS health 
and safety regulations. 
 
New as of 11/18/21 - Q: Are staff who work in Assisted Living Facilities required to be 
vaccinated if they also work in a nursing home?  
A: Yes. While Assisted Living Facilities (ALFs) are not regulated by CMS and not directly 
subject to the Medicare Conditions of Participation, individuals who move between facilities 
(e.g. ALFs and nursing homes) and provide care, treatment, or other services for the certified 
nursing home and/or its residents under contract or arrangement must be vaccinated. 
 
Q: Does this requirement apply to Medicaid home care services, such as Home and 
Community-based Services (HCBS), since these providers receive Medicaid funding but 
are not regulated as certified facilities?  
A: No, this regulation only applies to those Medicare and Medicaid-certified provider and 
supplier types that are subject to CMS health and safety regulations. CMS’s health and safety 
regulations do not cover providers of Home and Community-based Services.  
 
Q: Does this requirement apply to schools receiving Medicaid funding?  
A: No, this regulation only applies to those Medicare and Medicaid-certified provider and 
supplier types that are regulated under CMS health and safety regulations. CMS does not 
regulate schools.  
 
New as of 11/18/21 - Q: Are emergency medical services (EMS) workers subject to the 
COVID-19 vaccination requirements? 
A: EMS providers are not regulated by CMS health and safety standards; therefore, they are not 
directly subject to these requirements. Some EMS providers may be subject to the vaccination 
requirements by virtue of their professional relationship with a health care entity that is regulated 
by CMS. For example, a hospital may contract with EMS providers and therefore these staff 
would be included in the requirement. Additionally, an EMS provider may also provide non-
emergency transportation for Long Term Care facility residents under contract. In that case, 
EMS staff would be subject to COVID-19 vaccination requirements in the IFC as applied to 
Long Term Care facility staff.  
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New as of 11/18/21 - Q: Do the new COVID-19 staff vaccination requirements apply to my 
therapy practice? 
A: These requirements apply only to CMS-certified therapy providers, that is, an organization 
that operates in compliance with the Conditions of Participation as a Medicare-certified facility, 
not an individual therapist or group practice.  Certified provider types include clinics, 
rehabilitation agencies, and public health agencies (referred to as providers of outpatient physical 
therapy and speech-language pathology services); comprehensive outpatient rehabilitation 
facilities (CORFs); Home Health Agencies (HHAs); hospices; an outpatient departments of 
hospitals; Critical Access Hospitals (CAHs); and Skilled Nursing Facilities (SNFs).  These 
requirements do not apply to non-certified therapy providers, such as therapists in private 
practice or group practices (commonly referred to as Therapists in Private Practice (TPPs)). 
 
These TPPs are treated in a manner similar to physician offices and practices.  TPPs may closely 
resemble CMS-certified outpatient therapy providers and it is difficult to differentiate between 
the two without knowing how each is enrolled in Medicare. Outpatient therapy providers are 
certified providers that receive a survey from the State Agency (SA) or a CMS-approved 
Accrediting Organization (AO) as part of the enrollment process.  Upon completion of 
enrollment, outpatient therapy providers receive a CMS Certification Number, or CCN, that the 
organization uses to bill Medicare for services furnished. TPPs in Medicare are not surveyed as 
an outpatient therapy provider and are issued a Provider Transaction Access Number (PTAN) for 
Medicare billing purposes.  Therapists may also reassign their benefit to another professional or 
TPP (therapist, physician, or group practice) to allow them to bill for them and may work in a 
physician practice. 
 
If you are enrolled in Medicare and the enrollment included a survey by a SA or AO because you 
enrolled as a CMS-certified therapy provider such as a provider of outpatient physical therapy 
and speech language pathology services and you have a CCN instead of a PTAN, the COVID-19 
vaccination requirements apply to all applicable staff in the organization. If your Medicare 
enrollment resulted in a PTAN, not a CCN, you are not a certified provider and the COVID-19 
vaccination requirements do not apply, although CMS encourages all individuals who work with 
patients to receive vaccinations, whether or not they are subject to this regulation. 
  
New as of 11/18/21 - Q: Does this requirement apply to pharmacies that go onsite to 
covered facilities? 
A: Yes. This vaccination requirement covers all individuals who provide care, treatment, or other 
services for any Medicare or Medicaid facility subject to this rule (and/or its patients) under 
contract or other arrangements. 
 
New as of 11/18/21 - Q: Does this requirement apply to visitors?  
A: The staff vaccination requirements apply to Medicare and Medicaid-certified facilities that are 
regulated under the Medicare health and safety standards known as Conditions of Participation 
(CoPs), Conditions for Coverage (CfCs), or Requirements. Facilities are required to have a 
process or policy in place ensuring that all applicable staff are vaccinated against COVID-19. 
This requirement does not apply to personal visitors such as family members or friends; 
however, it does apply to contractors that visit the facility on a regular basis. CMS strongly 
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encourages all individuals and families to get vaccinated now. Facilities may require visitors to 
wear PPE in order to be admitted. 

New as of 2/7/22 – Q: PACE Organizations frequently work with contracted providers that 
are not directly addressed by the regulations, such as dentists or optometrists. How should 
PACE Organizations work with these types of contractors?  
A: PACE organizations must develop and implement policies and procedures to ensure that all 
staff are fully vaccinated for COVID-19.  This vaccination requirement applies to PACE 
organization staff regardless of clinical responsibility or participant contact, including to 
individuals who provide care, treatment, or other services on behalf of the PACE organization 
under contract or other arrangements. 

These requirements are not limited to those staff who perform their duties within the PACE 
center, as many health care staff routinely care for PACE participants in the home and in other 
inpatient and outpatient facilities, such as dentists and optometrists.  To ensure maximum 
participant protection, these requirements apply to all staff who interact with other staff or PACE 
participants in any location, (including homes, clinics, other sites of care, administrative offices, 
and off-site meetings). 

The PACE organization, as the regulated entity, is responsible for developing policies and 
procedures to ensure that applicable staff (which includes contracted care providers) meet the 
COVID-19 vaccination requirements in accordance with § 460.74 (d). 

Requirements 

Q: How quickly must staff be vaccinated in order for the facility to remain compliant with 
the regulation?   
A: The regulation requires health care providers to establish a process or policy to fulfill the staff 
vaccination requirements over two phases. For Phase 1, within 30 days after the guidance is 
posted, staff at all health care facilities included within the regulation must have received, at a 
minimum, the first dose of a primary series or a single dose COVID-19 vaccine prior to staff 
providing any care, treatment, or other services for the facility and/or its patients. For Phase 2, 
within 60 days after the guidance is posted, staff at all health care provider and supplier types 
included in the regulation must complete the primary vaccination series (except for those who 
have been granted exemptions from the COVID-19 vaccine or those staff for whom COVID-19 
vaccination must be temporarily delayed, as recommended by CDC).  If the deadline falls on a 
weekend or federal holiday, it will be effective on the next business day.  View the CMS 
Omnibus COVID-19 Health Care Staff Vaccination rule implementation and enforcement 
timeline on the CMS Emergencies Page. 

Updated as of 1/20/22 - Q: Why is CMS enforcing the requirements of its rule on a timeline 
that is different from what was originally stated?  
A: On December 6, 2021, which would have otherwise been the first compliance date under the 
Rule, the CMS rule was subject to a nationwide preliminary injunction. And the Phase 2 date, 
originally set for January 4, 2022, was based on a 30-day gap necessitated in part by the FDA-
recommended delay between administration of the first and second doses of a two-dose vaccine.  
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It is therefore necessary for CMS to exercise enforcement discretion with respect to the deadlines 
for implementation and enforcement of the rule. 
While CMS expects that facilities subject to the rule began preparing to ensure compliance prior 
to the national injunction, the agency believes it is in the best interests of public health to use its 
enforcement discretion to adjust the implementation timelines for several reasons (described 
below).   
 
First, CMS recognizes that it may be difficult to immediately schedule vaccine administration 
appointments, particularly in light of increased demand for booster doses and the possibility that 
facilities may also choose to provide post-administration sick leave to recipients.  By delaying 
enforcement, CMS expects that covered facilities will be better equipped to mitigate potential 
short-term workforce disruptions.   
 
Second, CMS recognizes that facilities need time to restart and ramp up efforts to meet the 
requirements and that State Survey Agencies need time to restart and ramp up efforts to prepare 
to survey for compliance.  The preliminary injunctions delayed issuance of guidance and 
deprived stakeholders of the opportunity to communicate with CMS.  The agency has no desire 
to disadvantage facilities that might have been reliant on the availability of such guidance.  CMS 
is nonetheless working to implement the rule as expeditiously as reasonable in light of the 
ongoing emergency.   
 
CMS notes that its actions today merely describe its own timeline for enforcement and 
implementation and urges all facilities covered by the rule to come into compliance as soon as 
possible. 
 
New as of 1/20/22 – Q. Why do some states have later deadlines than others? 
A: As described above, CMS is endeavoring to give facilities and surveyors sufficient 
preparation time to comply with the requirements of the rule following judicial decisions.   
 
As an exercise of enforcement discretion following the Supreme Court’s decision on January 13, 
2022, health care providers subject to the Omnibus Health Care Staff Vaccination rule in the 24 
states (Alabama, Alaska, Arizona, Arkansas, Georgia, Idaho, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Mississippi, Missouri, Montana, Nebraska, New Hampshire, North Dakota, Ohio, 
Oklahoma, South Carolina, South Dakota, Utah, West Virginia, and Wyoming) covered by this 
decision will now need to have plans and procedures for staff vaccinations in place by February 
14, 2022, and have their employees receive the shots needed for full vaccination by March 15, 
2022. See the guidance released on January 14, 2022, for additional information. 
 

The Supreme Court decision did not affect compliance timelines for providers in the 
District of Columbia, the territories, and the 25 states where the preliminary injunction 
was previously lifted. Providers in these locations must have plans and procedures for 
staff vaccinations in place as well as ensuring staff have received the first dose of a 
primary series or a single dose COVID-19 vaccine by January 27, 2022, and have their 
employees receive the shots needed for full vaccination by February 28, 2022. See the 
guidance released on December 28, 2021, for additional information. 
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As an exercise of enforcement discretion following the action taken on January 19, 2022, by the 
U.S. District Court for the Northern District of Texas, providers in Texas must have plans and 
procedures for staff vaccinations in place as well as ensuring staff have received the first dose of 
a primary series or a single dose COVID-19 vaccine by February 22, 2022, and have their 
employees receive the shots needed for full vaccination by March 21, 2022. See the guidance 
released on January 20, 2022 for additional information.   
 
Q: How does CMS define “fully vaccinated” for the purposes of this requirement? 
A: For purposes of this regulation, CMS currently considers staff fully vaccinated if it has been 
two weeks or more since they completed a primary vaccination series for COVID-19. However, 
staff who have who have completed the primary series for the vaccine received by the Phase 2 
implementation date are considered to have met these requirements, even if they have not yet 
completed the 14-day waiting period required for full vaccination. The completion of a primary 
vaccination series for COVID-19 is defined in the rule as the administration of a single-dose 
vaccine (such as the Janssen (Johnson & Johnson) COVID-19 Vaccine), or the administration of 
all required doses of a multi-dose vaccine (such as the Pfizer-BioNTech COVID-19 Vaccine 
(interchangeable with the licensed Comirnaty Vaccine) or the Moderna COVID-19 Vaccine).  
 
Additionally, staff who receive vaccines listed by the World Health Organization (WHO) for 
emergency use that are not approved or authorized by the FDA or as a part of a clinical trial are 
also considered to have completed the vaccination series in accordance with CDC guidelines.  
 
Q: Which vaccines count toward the requirement?  
A: CMS expects that staff will receive a vaccine licensed or authorized for emergency use by the 
Food and Drug Administration (FDA), which currently includes the Pfizer-BioNTech COVID-
19 Vaccine (interchangeable with the licensed Comirnaty vaccine), Moderna COVID-19 
Vaccine, and the Janssen (Johnson & Johnson) COVID-19 Vaccine. Facilities will also be in 
compliance if they allow staff to work who received a vaccine listed by the World Health 
Organization (WHO) for emergency use that is not approved or authorized by the FDA, or who 
received a vaccine during their participation in a clinical trial.  
 
Q: What if one of my staff received a vaccine outside of the United States?  
A: CMS expects that vaccine administration will occur within the United States for the majority 
of staff and that individuals will receive a COVID-19 vaccine authorized for emergency use or 
licensed by the FDA, however it is permissible to receive a COVID-19 vaccine outside of the 
United States. Eligible COVID-19 vaccinations administered to staff outside of the United States 
include those that are FDA licensed or authorized for emergency use or those that are listed by 
the WHO for emergency use.  
 
Q: Does “fully vaccinated” include additional doses or booster shots? For example, a third 
dose of mRNA vaccines is now recommended for individuals who are 
immunocompromised, and boosters are recommended or available for individuals who are 
65 or older? Does a completed vaccine series include additional doses or boosters? 
A: For purposes of this regulation, CMS currently considers staff fully vaccinated if it has been 
two weeks or more since they completed a primary vaccination series for COVID-19. However, 
staff who have who have completed the primary series for the vaccine received by the Phase 2 
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implementation date are considered to have met these requirements, even if they have not yet 
completed the 14-day waiting period required for full vaccination. The completion of a primary 
vaccination series for COVID-19 is defined in the rule as the administration of a single-dose 
vaccine (such as the Janssen (Johnson & Johnson) COVID-19 Vaccine), or the administration of 
all required doses of a multi-dose vaccine (such as the Pfizer-BioNTech COVID-19 Vaccine 
(interchangeable with the licensed Comirnaty Vaccine) or the Moderna COVID-19 Vaccine). 
FDA has approved, and CDC has recommended, boosters for certain groups that previously 
completed a primary vaccination series. Because the science and clinical recommendations 
around additional doses and boosters is evolving rapidly, we refer individuals to CDC’s Interim 
Clinical Considerations for Use of COVID-19 Vaccines Currently Approved or Authorized in the 
United States for additional details.  
 
Furthermore, to improve immune response for those individuals with moderately or severely 
compromised immune systems who received either the Pfizer-BioNTech COVID-19 Vaccine or 
Moderna COVID-19 Vaccine, CDC advises an additional (third) dose after completing the 
primary vaccination series. Additionally, and for the purposes of this rule, documented receipt of 
additional or booster doses is not currently needed for staff who have completed a COVID-19 
primary vaccination series authorized or licensed by the FDA, or listed by the WHO for 
emergency use. Staff who have not received all manufacturer recommended doses of a vaccine 
listed for emergency use by the WHO may receive an FDA licensed or authorized COVID-19 
vaccination series. 
 
Q: What if one of my staff received a vaccine that is not FDA approved or authorized and 
is not listed by the WHO for emergency use?  
A: Staff who have received a COVID-19 vaccination neither licensed or authorized by the FDA 
nor listed on the WHO emergency use list may receive an FDA licensed or authorized 
vaccination series. Per CDC guidelines, staff in this category should wait at least 28 days 
following the last dose of a non-FDA approved or authorized and non-WHO-listed vaccination 
to begin a new series. Staff should consult with their doctor or other health care provider if they 
have questions about their vaccination. 
 
Q: What if one of my staff participated in a clinical trial?  
A: According to the CDC, no additional doses are needed for staff who participated in a clinical 
trial at a site in the U.S. and received the full series of an “active” vaccine candidate (not 
placebo) and vaccine efficacy has been independently confirmed (by a data and safety 
monitoring board). Staff should consult with their doctor or other health care provider if they 
have questions about their vaccination. 
 
Q: What if one of my staff received a mix of vaccines as part of their COVID-19 primary 
vaccination series? Does that count toward the vaccination requirement?  
A: COVID-19 vaccines are not interchangeable. Therefore, individuals should generally avoid 
using heterologous vaccines—meaning receiving doses of different vaccines—to complete a 
primary COVID-19 vaccination series. Nevertheless, CDC does recognize that, in certain 
exceptional circumstances (e.g., when the vaccine product given for the first dose cannot be 
determined or is no longer available), a different vaccine may be used to complete the primary 
COVID-19 vaccination series. Accordingly, staff may be considered compliant with the 
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requirements within this regulation if they have received any combination of two doses of a 
vaccine licensed or authorized by the FDA or listed on the WHO emergency use list as part of a 
two-dose series. Of note, the recommended interval between the first and second doses of a 
vaccine licensed or authorized by FDA, or listed on the WHO emergency use list, varies by 
vaccine type. To be compliant with this requirement, the second dose in a two-dose mixed 
vaccine series must have been received no earlier than 28 days after the first dose.  
 
Q: Will there be different requirements for existing staff versus new staff?  
A. No. Staff at all health care facilities included within the regulation must have received, at a 
minimum, the first dose of a two-dose COVID-19 vaccine or a one-dose COVID-19 vaccine by 
the regulatory deadline, or prior to providing any care, treatment, or other services for the facility 
and/or its patients. 
 
New as of 11/18/21 - Q: What are the documentation requirements for staff vaccinations? 
Are these the same for vendors? 
A: As noted in the rule, this vaccination requirement generally applies to eligible staff working at 
a CMS-certified facility that participates in the Medicare and Medicaid programs, regardless of 
clinical responsibility or patient contact. The requirement includes all current staff as well as any 
new staff who provide any care, treatment, or other services for the covered facility and/or its 
patients. This also includes facility employees, licensed practitioners, students, trainees, and 
volunteers. Additionally, individuals who provide care, treatment, or other services for the 
facility and/or its patients under contract or other arrangements must be vaccinated.  
 
Regulated facilities included within this requirement must have a process or plan in place for 
documenting and tracking staff vaccinations. All COVID-19 vaccinations must be appropriately 
documented by the facility, which could be in a facility’s immunization record, health 
information files, or other relevant documents. All medical records, including vaccine 
documentation, must be kept confidential and stored separately from an employer’s personnel 
files. Acceptable forms of proof of vaccinations include: 1) CDC COVID-19 vaccination record 
card (or legible photo of the card), 2) documentation of vaccination form a health care provider 
or electronic health record, or 3) state immunization information system record. Ultimately, it is 
up to the facility to ensure that it has a process or plan in place for capturing COVID-19 
vaccination status for all staff, including individuals who provide services under contract or other 
arrangements. Of note, facilities are not required to ensure vaccination of vendors, volunteers, or 
professionals who infrequently provide ad hoc, non-health care services (e.g. annual elevator 
inspection) or services that are performed exclusively offsite and not at or adjacent to any site of 
patient care (such as accounting services).  
 
Q: Does the regulation include testing requirements for unvaccinated staff? 
A: No, this regulation requires staff vaccination only. While CMS considered requiring daily or 
weekly testing of unvaccinated individuals, scientific evidence on testing found that vaccination 
is a more effective infection control measure. CMS will continue to review the evidence and 
stakeholder feedback on this issue.  However, facilities may voluntarily utilize testing alongside 
other infection prevention measures, such as physical distancing and source control. Of note, 
CMS published an emergency regulation in September 2020 that established new requirements 
for Long Term Care (LTC) facilities (nursing homes) to test facility residents and staff for 

11

11



COVID-19. CMS requires continued compliance with this requirement. Additionally, CMS 
encourages facilities not covered under this regulation to review the OSHA Emergency 
Temporary Standard for separate vaccination and testing requirements.  
 
Q: Does this regulation establish any new data reporting requirements?  
A: No, this regulation does not establish any new data reporting requirements. However, 
hospitals and LTC facilities (nursing homes) are expected to continue complying with their 
facility-specific data reporting requirements set forth in the emergency regulations issued by 
CMS in May 2020, August 2020, and May 2021, respectively. Additionally, facilities 
participating in the Inpatient, PPS-Exempt Cancer, Long Term Care Hospital, Inpatient 
Rehabilitation, and Inpatient Psychiatric Quality Reporting Programs must collect data on the 
new COVID-19 Vaccination Coverage among Health Care Professionals measure from October 
1, 2021 to December 31, 2021 and quarterly thereafter.  
 
Exemptions 
 
Q: Are exemptions allowed? 
A: CMS requires facilities to allow for exemptions to staff with (as a reasonable accommodation 
for a disability or a sincerely held religious belief, observance, or practice and for medical 
reasons. Providers and suppliers should establish exceptions as a part of its policies and 
procedures and in alignment with Federal law. CMS believes that exemptions could be 
appropriate in certain limited circumstances, but no exemption should be provided to any staff 
for whom it is not legally required or who requests an exemption solely to evade vaccination.  
 
Q: Is there provision for certain individuals for whom a vaccination should be delayed, for 
example, because of a recent COVID-19 diagnosis?  
A: Yes. The regulation addresses staff for whom COVID-19 vaccination must be temporarily 
delayed, as recommended by the CDC, due to clinical precautions and considerations, 
 
Q: Does the regulation include exemptions for staff that show they have COVID-19 
antibodies? 
A: No. Staff who have previously had COVID-19 are not exempt from these vaccination 
requirements. Available evidence indicates that COVID-19 vaccines offer better protection than 
natural immunity alone and that vaccines, even after prior infection, help prevent reinfections. 
CDC recommends that all people be vaccinated, regardless of their history of symptomatic or 
asymptomatic SARS-CoV-2 infection. 
 
Q: How will facilities determine if an individual’s request for a religious exemption is 
valid?  
A: CMS encourages facilities to review the Equal Employment Opportunity Commission’s 
Compliance Manual on Religious Discrimination for more information on religious exemptions.  
 
Q: What is the process for staff to seek a religious exemption? 
A: Facilities have the flexibility to establish their own processes that permit staff to request a 
religious exemption from the COVID-19 vaccination requirements. CMS requires facilities to 
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ensure that requests for religious exemptions are documented and evaluated in accordance with 
applicable federal law and as a part of a facility’s policies and procedures.  
 
Q: What is the process for staff to seek a medical exemption? 
A: Similar to religious exemptions, facilities have the flexibility to establish their own processes 
that permit staff to request a medical exemption from the COVID-19 vaccination requirements. 
Facilities must ensure that all documentation confirming recognized clinical contraindications to 
COVID-19 vaccinations for staff seeking a medical exemption are signed and dated by a licensed 
practitioner, who is not the individual requesting the exemption and is acting within their 
respective scope of practice based on applicable state and local laws. This documentation must 
contain all information specifying which of the authorized COVID-19 vaccines are clinically 
contraindicated for the staff member to receive and the recognized clinical reasons for the 
contraindications. Additionally, a statement by the authenticating practitioner recommending that 
the staff member be exempted from the facility’s COVID-19 vaccination requirements is also 
expected.  
 
Q: How do accommodations work for staff members who meet the requirements for an 
exemption and are not vaccinated?  
A: The regulation requires that facilities develop a process for implementing additional 
precautions for any staff who are not vaccinated, in order to mitigate the transmission and spread 
of COVID-19. Under federal law, including the ADA and Title VII of the Civil Rights Act of 
1964, individuals who cannot be vaccinated because of medical conditions or sincerely held 
religious beliefs, practice, or observance may be entitled to an accommodation. CMS encourages 
facilities to review the Equal Employment Opportunity Commission’s website for additional 
information about situations that may warrant accommodations. In granting such exemptions or 
accommodations, employers must ensure that they minimize the risk of transmission of COVID-
19 to at-risk individuals, in keeping with their obligation to protect the health and safety of 
patients. 
 
Enforcement  
 
Q: How will this new requirement be enforced on facilities? 
A: CMS works directly with the state survey agencies to regularly review compliance with 
Medicare/Medicaid regulations across multiple health care settings.  
 
CMS expects state survey agencies to conduct onsite compliance reviews of these requirements 
in two ways:  

• State survey agencies would assess all facilities for these requirements during the 
standard recertification survey.  

• State survey agencies would assess vaccination status of staff on all complaint surveys.  
 
While onsite, surveyors will review the facility’s COVID-19 vaccination policies and 
procedures, the number of resident and staff COVID-19 cases over the last 4 weeks, and a list of 
all staff and their vaccination status.  This information, in addition to interviews and 
observations, will be used to determine the compliance of the provider or supplier with these 
requirements.  
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Additionally, Accrediting Organizations will be required to update their survey processes to 
assess facilities they accredit for compliance with vaccination regulations.  
 
Q: How do the penalties work/are providers immediately denied payment? 
A: Medicare and Medicaid-certified facilities are expected to comply with all regulatory 
requirements, and CMS has a variety of established enforcement remedies. For nursing homes, 
home health agencies, and hospice (beginning in 2022), this includes civil monetary penalties, 
denial of payment, and even termination from the Medicare and Medicaid program as a final 
measure. The remedy for non-compliance among hospitals and certain other acute and 
continuing care providers is termination; however, CMS’s goal is to bring health care facilities 
into compliance. Termination would generally occur only after providing a facility with an 
opportunity to make corrections and come into compliance. 
 
Q. What opportunities are available to return to compliance for hospitals and other acute 
and continuing care providers?  
A. CMS surveyors cite hospitals and other facilities based on the severity of deficiency, 
classified among three levels, from most to least severe: “Immediate Jeopardy”, “Condition”, 
and “Standard.” In all cases, health care facilities have an opportunity to return to compliance 
before termination.   “Immediate Jeopardy” citations indicate a serious scope of non-compliance, 
failure of the provider to address deficiencies, and close interaction with patients of unvaccinated 
staff. Termination of the provider type will occur within 23-days following the citation if not 
immediately addressed.  

• “Condition” level citations indicate substantial non-compliance that needs to be 
addressed to avoid termination.  

• “Standard” level citations indicate minor non-compliance where (with respect to this 
rule) almost all staff are vaccinated, the provider has a reasonable policy in place to 
educate staff on the vaccinations, and the provider has procedures for tracking and 
monitoring vaccination rates. CMS generally allows for continued operation subject to 
the facility’s agreement to a CMS-approved plan of correction. 

• New as of 1/20/18:  See the guidance released on December 28, 2021, January 14, 2022, 
and January 20, 2022 for additional information. 

 
Q: Is CMS planning to use the new COVID-19 Vaccination Coverage among Health Care 
Personnel (HCP) quality measure to monitor compliance?  
A: No. Providers participating in the Inpatient, PPS-Exempt Cancer Hospital, Long Term Care 
Hospital, Inpatient Psychiatric, and Inpatient Rehabilitation Quality Reporting Programs are 
expected to report on the new COVID-19 Vaccination Coverage among Health Care Personnel 
quality measure from October 1, 2021 to December 31, 2021 as established in the various Fiscal 
Year 2022 payment rules. While this quality measure will provide valuable insight into the 
number of staff vaccinated over the course of a three-month period, CMS will continue to ensure 
compliance with the new staff vaccination requirement through the established survey process.  
As data become available, CMS will continue to evaluate opportunities to inform the survey 
process. 
 
Alignment with COVID Safety Protocols for Federal Contractors 
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Updated as of 1/20/22 - Q: Which rule is a given health care facility expected to follow – the 
CMS Omnibus Staff Vaccination Rule, or the Executive Order on Ensuring Adequate 
COVID Safety Protocols for Federal Contractors?  
A: If a Medicare- or Medicaid-certified provider or supplier falls under the requirements of 
CMS’s Omnibus Staff Vaccination Rule, it should look to those requirements first. Health care 
facilities are generally subject to new federal vaccination requirements based on primacy.  
 
If facilities participate in and are certified under the Medicare or Medicaid programs and are 
regulated by the CMS health and safety standards known as the Conditions of Participation 
(CoPs), Conditions for Coverage (CfCs), and Requirements for Participation, then they are 
expected to abide by the requirements established in the CMS Omnibus Staff Vaccination Rule.  
Please refer to the litigation update at the beginning of this document for further information.  
 
There are situations where the Executive Order on Ensuring Adequate COVID Safety Protocols 
for Federal Contractors may also apply to staff who are not subject to the vaccination 
requirements outlined in the CMS Omnibus Staff Vaccination Rule.  
  
If facilities are not subject to the requirements of the IFC, then the Executive Order on Ensuring 
Adequate COVID Safety Protocols for Federal Contractors apply.  
 
Facilities should review the inclusion criterion for these regulations and comply with all 
applicable requirements.  
 
All federal entities are working closely together to enforce the requirements to ensure maximum 
coverage of staff across settings with minimal duplication of enforcement efforts.  
 
Interaction with State Law  
 
Q: What happens if State law prohibits vaccine mandates? How can CMS expect a facility 
to follow its requirements if its State prevents them from implementing this rule? 
A: Under the Supremacy Clause of the U.S. Constitution, this regulation pre-empts any state law 
to the contrary. U.S. Const. art. VI § 2.    
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Agenda

• Opening Remarks 
• Overview of the Interim Final Rule and Guidance 

• Eligibility 
• Basic Requirements 
• Enforcement  
• Interactions with other Regulations and Requirements 
• Action to Take 

• Questions and Answers (Time Permitting) 
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Eligibility – Who is included?   
Requirements apply to facilities regulated under the Medicare Conditions of Participation (CoPs)

This Includes: 
• Ambulatory Surgery Centers

• Clinics, Rehabilitation Agencies, and Public Health 
Agencies as Providers of Outpatient Physical Therapy and 
Speech-Language Pathology Services

• Community Mental Health Centers

• Comprehensive Outpatient Rehabilitation Facilities

• Critical Access Hospitals 

• End-Stage Renal Disease Facilities 

• Home Health Agencies

• Home Infusion Therapy Suppliers 
• Hospices 

• Hospitals

• Intermediate Care Facilities for Individuals with 
Intellectual Disabilities 

• Long Term Care Facilities

• Programs for All-Inclusive Care for the Elderly 
Organizations (PACE) 

• Psychiatric Residential Treatment Facilities 

• Rural Health Clinics/Federally Qualified Health Centers

So What? – If you are one of the above providers or suppliers, this regulation applies to you and 
you must abide by the requirements
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Eligibility – Who is excluded?
The following provider and supplier types are not included in this requirement: 
• Religious Nonmedical Health Care Institutions (RNHCIs) 
• Organ Procurement Organizations 
• Portably X-Ray Suppliers 

Additionally, the requirements do not apply to the following: 
• Assisted Living Facilities
• Group Homes 
• Home and Community-based Services
• Physician’s Offices 

Key Fact to Remember: This regulation and the requirements within only apply to providers and 
suppliers regulated under the CMS Conditions of Participation (CoPs) 
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Requirements – What must my facility do? 

There are three basic requirements that facilities must complete: 

1. You must have a process or plan for vaccinating all eligible staff 

2. You must have a process or plan for providing exemptions and 
accommodations for those who are exempt 

3. You must have a process or plan for tracking and documenting staff 
vaccinations 
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Requirements – When must my facility do it?  

• You must have your process or plan in place for vaccinating staff, providing exemptions and 
accommodations, and tracking and documenting staff vaccinations within 30-days (by 
December 6, 2021) 

• Additionally, your process or plan for vaccinating staff must ensure that all eligible staff 
receive: 

• 1st Dose or One-Dose Vaccine by December 6, 2021
• Received all shots for full vaccination by January 4, 2022
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Requirements – Who in my facility must be vaccinated? 

• The vaccination requirements apply to all eligible staff, both current and new, working at a 
facility regardless of clinical responsibility or patient contact, including: 

• Facility Employees 
• Licensed Practitioners 
• Students 
• Trainees
• Volunteers 
• Contracted Staff 

• The vaccination requirements also apply to staff who perform duties offsite (e.g. home health, 
home infusion therapy, etc.) and to individuals who enter into a CMS regulated facility 

• Example: A physician with privileges in a hospital who is admitting and/or treating patients onsite 

• This requirement does not apply to full time telework staff 
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Requirements – How does CMS define fully vaccinated? 
• CMS considers staff fully vaccinated if it has been two weeks or more since they completed a primary 

vaccination series for COVID-19
• Important Note: Staff who have who have completed the primary series for the vaccine received by the Phase 2 

implementation date are considered to have met these requirements, even if they have not yet completed the 14-
day waiting period required for full vaccination 

• Completion of a primary vaccination series for COVID-19 means: 
• Staff received a single-dose vaccine 

• Janssen (Johnson & Johnson) COVID-19 Vaccine 

• Staff received all required doses of a multi-dose vaccine 

• Pfizer-BioNTech COVID-19 Vaccine (interchangeable with the licensed Comirnaty Vaccine) 
• Moderna COVID-19 Vaccine 

• Staff received vaccines listed by the World Health Organization (WHO) for emergency use (in accordance with CDC 
guidelines) 

• Are boosters included? – No, however CMS strongly encourages facilities and staff to review the CDC’s 
Interim Clinical Considerations for Use of COVID-19 Vaccines Currently Approved or Authorized in the 
United States for additional detail on additional doses 
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Requirements – How do exemptions work? 
CMS requires facilities to allow for the following exemptions to staff in accordance with federal 
law: 

• Recognized medical conditions for which vaccines are contraindicated 
• Religious beliefs, observances, or practices 

Basics for Medical Exemptions:
• Facilities must develop a process for permitting staff 

to request a medical exemption 
• Facilities must ensure all documentation is signed and 

dated by a licensed practitioner 
• Documentation must contain all information 

specifying why the COVID-19 vaccines are clinically 
contraindicated for the staff member 

• Documentation must included a statement by the 
authenticating practitioner recommending the staff 
member be exempted 

Basics for Religious Exemptions:
• Facilities must develop a process for permitting staff 

to request a religious exemption 
• Facilities must ensure all requests for religious 

exemptions are documented and evaluated in 
accordance with applicable federal law and as a part 
of the facility’s policies and procedures 
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Requirements – How do accommodations work? 
• CMS requires facilities to develop a process for implementing additional 

precautions for any staff who are not vaccinated

• Potential accommodations for exempted staff could include, but are not limited to: 
• Testing
• Physical Distancing 
• Source Control 

• In all cases – facilities must ensure that they minimize the risk of transmission of 
COVID-19 to at-risk individuals
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Requirements – Anything else my facility should know?

• Vaccination is the only option – this regulation does not include a testing option 
for unvaccinated staff 

• Facilities are encouraged to voluntarily institute testing alongside other infection prevention measures 
such as physical distance and source control 

• There are no new data reporting requirements within this regulation 
• Facilities, specifically hospitals and nursing homes, are still expected to continue complying with the 

facility-specific data reporting requirements set forth in emergency regulations issued by CMS in May 
2020, August 2020, and May 2021, respectively 
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Enforcement – How will CMS check for compliance? 
• CMS works directly with the State Survey Agencies to regularly review compliance with Medicare/Medicaid 

regulations across multiple health care settings

• CMS expects State Survey Agencies to conduct onsite compliance reviews for the requirements in two 
ways: 

• Recertification Surveys 

• Complaint Surveys 

• Surveyors will check to determine if a facility has met the three basic requirements: 
1. Having a process or plan for vaccinating all eligible staff 

2. Having a process or plan for providing exemptions and accommodations for those who are exempt 
3. Having a process or plan for tracking and documenting staff vaccinations 

• Accrediting Organizations will also assess for compliance 
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Enforcement – What if my facility is out of compliance? 

Surveyors will cite facilities based on the level or severity of the noncompliance

So what? – Facilities that are out of compliance will be cited and provided an 
opportunity to return to compliance

If not? – CMS may use enforcement remedies, such as civil monetary penalties, 
denial of payment, and even termination from the Medicare and Medicaid program 
as a final measure
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Interactions with Other Regulations and Requirements
Bottom Line Up Front: If your facility participates in the Medicare and Medicaid programs and is 
regulated under the CMS Conditions of Participation, Conditions for Coverage, or Requirements, then
the CMS Omnibus COVID-19 Health Care Staff Vaccination Regulation takes priority and your facility is 
expected to abide by the requirements 

Other Considerations: 
• If facilities are not certified under the Medicare and Medicaid programs and therefore not regulated 

by the CoPs, then the Executive Order on Ensuring Adequate COVID Safety Protocols for Federal 
Contractors or OSHA COVID-19 Healthcare Emergency Temporary Standard apply 

• If none of the above regulations apply, then employers are subject to the OSHA Employer 
Emergency Temporary Standard (for facilities with greater than 100 employees 

• Lastly, this regulation pre-empts any state law under the Supremacy Clause of the United States 
Constitution 
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Actions to Take 
• DO review the Omnibus COVID-19 Health Care Staff Vaccination Regulation and the specific sections 

applicable to your facility 

• DO review the Frequently Asked Questions document specific to this regulation on the CMS Emergencies 
Page 

• DO begin developing your process or plan for vaccinating staff, providing exemptions and accommodations, 
and documenting and tracking staff vaccinations 

• DO note the two milestone dates by which compliance is expected 
• 30-days  December 6, 2021 
• 60-days  January 4, 2022 
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60-1-104. Definitions. Each of the following terms, as used in the board's regulations except articles 5, 6 and 17, shall have the meaning
specified in this regulation:

(a) "Affiliating agency" means an agency that cooperates with the nursing program to provide facilities and clinical resources for selected student
experiences.

(b) "Approval" means the status granted by the board to a nursing program that provides evidence of both of the following:

(1) The nursing program is operating on a sound educational basis that is consistent with the educational requirements as specified in the nurse
practice act and the board's regulations.

(2) The nursing program has no deficiencies that would adversely affect student learning outcomes.

(c) "Articulation" means the process by which a registered professional nurse, licensed practical nurse, or mental health technician who is
enrolled in a nursing program is given credit for previous education in nursing or mental health technology.

(d) "Bilevel program" means a nursing program that has one application process, with faculty teaching practical nurse (PN) and registered nurse
(RN) content from the first day of the nursing program. The student can opt out of the RN program, which is known as the PN exit option, take the
national council license examination-practical nursing (NCLEX-PN), and become licensed as a PN; or the student can matriculate through the
entire nursing program, take the national council license examination-registered nurse (NCLEX-RN), and become licensed as an RN.

(e) "Capstone course" means an experiential nursing course for students to demonstrate integration of knowledge and professional nursing
supervised by a preceptor during the final semester of the professional nursing program.

(f) "Clinical learning experience" means an active process in which the student participates in nursing activities while being guided by a member
of the faculty.

(g) "Clinical observational experience" means the process in which the student views health care interventions but does not participate in the
interventions. Affiliating agency personnel shall be responsible for patient care. However, a student may use any of the five senses while with the
patient for the sole purpose of observing as the agency professional assesses and provides care to the patient. The instructor shall not be
required to be present, but the students shall be included in the faculty-student ratio.

(h) "Community-based health care" means health care provided outside of hospitals and long-term care facilities, including public health
departments, ambulatory health clinics, prenatal and well-baby clinics, hospice agencies, doctors' offices, industrial settings, homeless shelters,
nursing centers, home health agencies, and patients' homes.

(i) "Conditional approval" means the status that the board imposes on an approved nursing program for a limited time to comply after finding
evidence that the nursing program no longer meets educational requirements as specified in the nurse practice act or the board's regulations.
When placed on conditional approval, the nursing program may be directed by the board to limit or cease admissions.

(j) "Contractual agreement" means a written contract signed by the legal representatives for the nursing program and the affiliating agency.

(k) "Criteria for unscheduled survey" means indications that the nursing program no longer meets the requirements in the nurse practice act or
the board's regulations.

(l) "Debriefing" means an activity that follows a simulation experience and is led by a facilitator. Participants' reflective thinking is encouraged and
feedback is provided regarding the participants' performance while various aspects of the completed simulation are discussed. Participants are
encouraged to explore emotions and question, reflect, and provide feedback to one another in order to facilitate the transfer of learning to future
situations.

(m) "Faculty degree plan" means the plan for a course of study leading to a degree appropriate for a teaching position.

(n) "Faculty hire exception" means that a nursing program is allowed by the board to hire, on a limited-time basis and in accordance with K.A.R.
60-2-103, an instructor who does not meet the faculty qualifications if no qualified individuals are available.

(o) "Generic student" means one who enters at the beginning of a prelicensure nursing program and plans to complete the entire curriculum.

(p) "Initial approval" means the approval period from the first admission of nursing students to the nursing program through the first full
implementation of the curriculum and graduation.

(q) "Loss of approval" means the status that results when the board withdraws its approval of a nursing program.

(r) "National nursing accreditation agency" means the accreditation commission for education in nursing, the commission for nursing education
accreditation, or the commission on collegiate nursing education.

(s) "Nursing program administrator" means an individual with successful experience in administration or teaching and with a graduate degree in
nursing. However, an individual with successful experience in administration or teaching whose graduate degree is not in nursing and was
conferred on or before July 1, 1999 shall be acceptable. This individual has the primary responsibility and dedicated time for effective and
continuous oversight of a nursing program, including the following:

(1) Verification that the nursing program complies with the nursing act and the board's regulations;

(2) assurance that nursing program and educational outcomes are met;

(3) assessment of and recommendations for material, human, and clinical resources for effective nursing program implementation;
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(4) collaboration with faculty for continuous nursing program improvement; and

(5) responsibility for the development and implementation of the nursing program.

(t) "Nursing program" means practical nursing program or professional nursing program, or both.

(u) "One-plus-one program" means a nursing program that includes two application processes, one for the practical nurse (PN) program and one
for the registered nurse (RN) program. The first level has only PN content, and the student must obtain a PN license before continuing in the RN
program.

(v) "Online or distance learning" means the acquisition of knowledge and skills through information and instruction provided by means of a variety
of technologies.

(w) "PN exit option" means in the bilevel programs that there is one application process for the PN and RN programs. Therefore, a PN exit option
allows students to opt out of the RN program at a designated point in the curriculum. At this point, these students apply for licensure and take the
NCLEX-PN.

(x) "Practical nursing program" means a course of study leading to a certificate and preparing an individual for licensure as a practical nurse.

(y) "Preceptor" means a registered professional nurse supervising a student in the clinical setting who is not employed as nursing faculty. The
preceptor provides oversight of each student's patients and gives feedback to the student and clinical instructor. The nursing program faculty shall
not be required to be in the affiliating agency's facilities but shall be immediately available.

(z) "Professional nursing program" means a course of study preparing an individual for licensure as a registered professional nurse. This term
shall include baccalaureate degree programs and associate degree programs.

(1) A "baccalaureate degree program" shall lead to a baccalaureate degree with a major in nursing.

(2) An "associate degree program" shall lead to an associate of science or applied science degree, each with a major in nursing.

(aa) "Program evaluation plan" means a nursing program's written systematic methodology or plan for measuring and analyzing student learning
outcomes and program outcomes against defined standards and timelines to determine effectiveness and provide for ongoing nursing program
improvement.

(bb) "Refresher course" means an educational program for nurses whose licenses are inactive or have lapsed for more than five years.

(cc) "Review course" means an education offering used to prepare students for the licensing examination.

(dd) "Satellite program" means an existing, approved nursing program that is offered at a location geographically separate from the parent
nursing program. The students may spend a portion or all of their time at the satellite location. The curricula in all locations shall be the same, and
the credential shall be given by the parent institution.

(ee) A "school of nursing" means a nursing program. This term may include any of the following:

(1) A college;

(2) a school;

(3) a division;

(4) a department;

(5) an academic unit; or

(6) a program.

(ff) "Simulation" means a teaching strategy utilizing technology to replace or amplify clinical situations with guided experiences that evoke or
replicate substantial aspects of the real world in a fully interactive manner.

(gg) "Survey or site visit" means an in-person assessment of all components of a nursing program to validate information submitted by the
nursing program or to follow up on the board's determination that there is consistent evidence reflecting deficiencies in meeting the requirements.

(hh) "Student learning outcomes" means the achievement of expected knowledge, skills, and attributes demonstrated by students at course and
program levels. Student learning outcomes are measured in classroom and experiential settings and are reported in individual and aggregate
formats, including retention and graduation rates, performance on licensure and certification examinations, and employment rates.

(ii) "Transfer student" means one who is permitted to apply nursing courses completed at another institution to a nursing program of study.

This regulation shall be effective on and after January 1, 2022. (Authorized by K.S.A. 65-1129; implementing K.S.A. 65-1119; effective April 4,
1997; amended Jan. 24, 2003; amended Nov. 7, 2008; amended Jan. 1, 2022.)

Printable Format
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Agency 60
State Board of Nursing

Article 1.—Approval of Schools of Nursing

Printable Format

60-1-102. Approval procedure. Each institution wanting to establish a nursing program shall meet the following requirements:

(a) Notify the board and provide any information that the board requires to establish satisfactory proof that the institution will maintain the
standards and curriculum of an approved nursing program;

(b) submit the name and qualifications of the nursing program administrator for approval by the board;

(c) employ a qualified nursing program administrator;

(d) employ a second faculty member;

(e) have financial resources for faculty, other necessary personnel, equipment, supplies, counseling, and other services;

(f) have adequate clinical and educational facilities to meet student learning outcomes;

(g) provide general education courses required for admission to the nursing program;

(h) submit an application with a detailed proposed three-year budget, curriculum plan, list of prospective faculty, organizational chart,
organizing curricular framework, program outcomes, student and faculty policies, program evaluation plan, and contractual agreements for
clinical facilities at least six months before enrollment of students; and

(i) be approved before the admission of any students.

This regulation shall be effective on and after January 1, 2022. (Authorized by K.S.A. 65-1129; implementing K.S.A. 65-1119; effective Jan.
1, 1966; amended Jan. 1, 1973; amended, E-74-29, July 1, 1974; modified, L. 1975, ch. 302, § 1, May 1, 1975; amended April 26, 1993;
amended Jan. 1, 2022.)

Printable Format
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AFFILIATION AGREEMENT 

FLINT HILLS TECHNICAL COLLEGE 

AND 

NEWMAN REGIONAL HEALTH 

The following agreement is entered into between Flint Hills Technical College, hereafter 
referred to as the "College" and 

Newman Regional Health 

Hereafter referred to as the "Facility" designating the mutual and/or individual responsibilities 
in the education of professional students. 

WHEREAFTER, Flint Hills Technical College is coordinated by the Kansas Board of Regents; 

WHEREAS Flint Hills Technical College is authorized by K.S.A. 72-4412 to operate technical 
education programs; 

WHEREAS Flint Hills Technical College through the State Board of Nursing has a program 
designed to provide education to nursing students; 

WHEREAS Newman Regional Health, is a health care facility in the State of Kansas and 
desires to make its clinical facilities available to Flint Hills Technical College nursing students 
for the purpose of providing the students a clinical educatinal experience; 

NOW THEREFORE, in consideration of the following, the parties intending to be mutually 
bound agrees as follows: 

1. That the terms of each and every provision in this agreement shall prevail and control 
the terms of any other provision in any other document relating to and a part of any 
contract in which this attaclunent is incorporated. 

2. That all contracted agreements shall be subject to the laws of the State of Kansas. 

3. That neither the State of Kansas nor any agency thereof shall hold harmless or 
indemnity any contractor for liability whatsoever; furthermore, neither the State of 
Kansas nor any agency thereof shall purchase or be required to purchase any insurance 
against loss or damage to any personal property to which this contracts relates. 

4. That the Facility agrees that its representatives executing this contract, and attachment 
thereto, are fully authorized to and agrees to all previous herein. 

R:0521 
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5. That the college and the Facility do not and will not discriminate against any employee 
or applicant for employment or applicant for registration in a course of study because of 
race, sex, color, creed, age, or national origin. 

6. That in accordance with the Family Educational Rights and Privacy Act of 1974, the 
educational records and information relating to the students will be maintained by the 
College. 

7. That this agreement shall be in effect for a period of one year from the date of 
execution, unless cancelled by either party fewer than thirty days, notice. This 
agreement will be reviewed by each party annually or when requested by either party, 
and shall be effective even if persons, position, and/or titles are changed. 

8. That the College and the Facility shall: 

a. Jointly arrange meetings between them to evaluate and improve teaching 
methods, resolve specific problems, and propose changes in curriculum 
design. 

b. Jointly determine, prior to each semester, the number of students to be 
assigned, their academic level, the time and length of the affiliation, and the 
availability or learning opportunities. 

c. Jointly stipulate the appropriate uniform in which the students will be 
required to appear while in the Facility. 

d. Provide each other with timely notice of changes in the curriculum, in the 
availability of learning opportunities, and in staff affecting clinical teaching. 

e. Jointly arrange for student and faculty to have orientation to the Facility. 

9. That the College shall: 

a. Permit visits of faculty staff for the purpose of observing, auditing, and 
participating in the teaching process, and attending planning meetings. 

b. Provide the Facility with the following information no fewer than ten (10) 
days before clinical assignment begins: 

1. Name of each student. 

11. Dates and hours of assignments. 

111. Academic class designation of each student. 

lV. Philosophy, purpose, and clinical education objectives. 
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c. Provide the Facility with the appropriate forms to evaluate student 
performance when needed. 

d. Designate a faculty member who shall act as a liaison to the Facility on 
clinical education matters. 

e. Upon request of the Facility, withdrawal of any student from the Facility 
when his/her work, conduct, or health may be deemed detrimental to patients 
or clients. 

f Ascertain that the college will maintain a limited accident insurance policy 
for the duration of each student's stay in the Facility. 

g. Retain final responsibility for the curriculum, its design and delivery, and the 
quality and modification. 

h. Assign no more than the agreed upon number of students at a time for a 
period of one to sixteen weeks during the clinical assignment. 

L Provide faculty to visit the Facility at least once during each tenn semester or 
summer session that a student is assigned to the Facility. 

J. Ascertain that each student maintains professional liability insurance with the 
minimum of $500,0001500,000 at no expense to the Facility. 

k. In cooperation with the staff of the Facility, furnish clinical instruction, 
assignment of patients and related learning experiences, supervision, 
evaluation of students during their clinical assignment in conformance with 
the educational objectives of the program. 

1. Instruct students on the confidentiality of information relevant to client care 
of institutional matters. 

m. Ascertain that each student has obtained proper irnmunizations/testing prior 
to clinical experience (Hepatitis "B" vaccine if not immune, Mantoux test, 
etc.). 

n. Retain final responsibility for instructing students on universal precautions. 

10. That the Facility shall: 

a. Permit visits of College faculty and accreditation evaluations for the purpose 
of observing, auditing, and participating in the teaching process, attending 
planning meetings, or evaluating for accreditation. 

R: 0521 
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b. Provide the student selected patients and pennit participation in patient care 
in order to accomplish the clinical educational objectives. 

c. Make available, when possible, clinical and related facilities needed for the 
learning experience as relates to the use of the library, cafeteria, lounges, 
parking, conference rooms, office or wok space, classrooms, and dressing 
rooms. 

d. Provide the College faculty and students the departmental safety rules, skill 
validation information and regulations of the Provider. 

e. Evaluate, when requested, each student's level of performance in each type of 
clinical experience received. 

f. A void using students in lieu of professional or nonprofessional staff. 

g. When possible, provide emergency care to the students in case of accident or 
illness while in the Provider facility, at no expense to the Provider. 

h. Retain the responsibility for nursing care and related duties through the State 
Board of Nursing, when students are participating in patient care. 

This agreement shall become effective on August l, 2021, and shall be reviewed annually. 

FOR THE COLLEGE DATE 

--· ""'""W' "� �- (J;j� 
Patricia Par s, MSN, RN 
Interim Director of Nursing 
Flint Hills Technical College 

R:0521 

FOR THE FACILITY DATE 

&.z_ ZJ 
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AFFILIATION AGREEMENT 

FLINT HILLS TECHNICAL COLLEGE 

AND 

Presbyterian Manors, Inc. d/b/a EMPORIA PRESBYTERIAN MANOR 

The following agreement is entered into between Flint Hills Technical College, hereafter 
referred to as the "College" and 

Presbyterian Manors, Inc. d/b/a Emporia Presbyterian Manor 

Hereafter referred to as the "Facility" designating the mutual and/or individual responsibilities 
in the education of professional students. 

WHEREAFTER, the College is coordinated by the Kansas Board of Regents; 

WHEREAS the College is authorized by K.S.A. 74-32,406 et seq. to operate teclmical 
education programs; 

WHEREAS the College through the State Board of Nursing has a program designed to provide 
education to nursing students; 

WHEREAS the Facility, is a health care facility in the State of Kansas and desires to make its 
clinical facilities available to the College nursing students for the purpose of providing the 
students a clinical educational experience; 

NOW THEREFORE, in consideration of the following, the parties intending to be mutually 
bound agrees as follows: 

1. That the terms of each and every provision in this agreement shall prevail and control 
the terms of any other provision in any other document relating to and a part of any 
contract in which this attachment is incorporated. 

2. That all contracted agreements shall be subject to the laws of the State of Kansas. 

3. That neither the State of Kansas nor any agency thereof shall hold harmless or 
indemnify any contractor for liability whatsoever; furthermore, neither the State of 
Kansas nor any agency thereof shall purchase or be required to purchase any insurance 
against loss or damage to any personal property to which this contract relates. 

4. That the Facility agrees that its representatives executing this contract, and attachment 
thereto, are fully authorized to agree to all provisions herein. 
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5. That the College and the Facility do not and will not discriminate against any employee 
or applicant for employment or applicant for registration in a course of study because of 
race, sex, color, creed, age, or national origin. 

6. That in accordance with the Family Educational Rights and Privacy Act of 1974, the 
educational records and information relating to the students will be maintained by the 
College. 

7. That this agreement shall be in effect for a period of three years from the date of 
execution. Either party may terminate this agreement without cause by providing thirty 
(30) days' written notice to the other party. This agreement will be reviewed by each 
party annually or when requested by either party, and shall be effective even if persons, 
position, and/or titles are changed. 

8. That the College and the Facility shall: 

a. Jointly arrange meetings between them to evaluate and improve teaching 
methods, resolve specific problems, and propose changes in curriculum 
design. 

b. Jointly determine, prior to each semester, the number of students to be 
assigned, their academic level, the time and length of the affiliation, and the 
availability of learning opportunities. 

c. Jointly stipulate the appropriate uniform m which the students will be 
required to appear while in the Facility. 

d. Provide each other with timely notice of changes in the curriculum, the 
availability of learning opportunities, and the staff that may affect clinical 
teaching. 

e. Jointly arrange for students and faculty to have orientation at the Facility. 

f. Agree that students of College will be considered part of Facility's 
"workforce" only for purposes of compliance with the Health Information 
Portability and Accountability Act of 1966 ("HIP AA"). Such students shall 
be subject to and abide by Facility's policies and procedures governing the 
use and disclosure of protected health information as defined under HIP AA. 

g. Agree that in the case of accident or injury, students of College are not 
employees of Facility, and are therefore, not entitled to any workers 
compensation claim against Facility. To the extent a student is injured, said 
student will report to the instructor or Facility supervisor, and Facility will 
arrange for emergency medical treatment as it would for an employee. Said 
student may receive minor emergency treatment at his/her own expense. 
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Upon conclusion of said treatment, said student will be referred to his/her 
own physician. 

h. Agree that students shall comply with all Facility policies and procedures, 
including, but not limited to those related to HIP AA. 

9. That the College shall: 

a. Permit visits of Facility staff for the purpose of observing, auditing, and 
participating in the teaching process, and attending planning meetings. 

b. Provide the Facility with the following information no fewer than ten (10) 
days before clinical assignment begins: 

1. Name of each student. 

11. Dates and hours of assignments. 

111. Academic class designation of each student. 

1v. Philosophy, purpose, and clinical education objectives. 
c. Provide the Facility with the appropriate fonns to evaluate student 

performance when needed. 

d. Designate a faculty member who shall act as a liaison to the Facility on 
clinical education matters. 

e. Upon request of the Facility, withdrawal of any student from the Facility 
when his/her work, conduct, or health may be deemed detrimental to patients 
or clients. 

f. Ascertain that the College will maintain a limited accident insurance policy 
for the duration of each student's stay in the Facility. 

g. Retain final responsibility for the curriculum, its design and delivery, and the 
quality and modification. 

h. Assign no more than the agreed upon number of students at a time for a 
period of one to sixteen weeks during the clinical assignment. 

L Provide faculty to visit the Facility at least once during each term, semester, 
or summer session that a student is assigned to the Facility. 

J. Ascertain that each student maintains professional liability insurance with the 
minimum of $500,0001500,000 at no expense to the Facility. 
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k. In cooperation with the staff of the Facility, furnish clinical instruction, 
assignment of patients and related learning experiences, supervision, and 
evaluation of students during their clinical assignment in conformance with 
the educational objectives of the program. 

I. Instruct students on the confidentiality of information relevant to client care 
in accordance with the statutory and regulatory requirements under HIP AA 
and the regulations regarding the privacy and security of protected health 
information revised and promulgated at 45 C.F.R. parts 1 60 and 1 64 (the 
"HIP AA Regulations"). College acknowledges that Facility is a "covered 
entity," as defined under HIP AA and the HIP AA regulations, and that 
Facility is required to protect the privacy and security of protected health 
information of persons to whom it provides healthcare services. College shall 
instruct students on importance of respecting the confidential nature of all 
information which may come to them with regard to patients, staff, 
physicians, and related patient records, in accordance with HIP AA and the 
HIP AA Regulations. 

m. Ascertain that each student has obtained proper immunizations/testing prior 
to clinical experience (Hepatitis "B" vaccine if not immune, Mantoux test, 
etc.). 

n. Retain final responsibility for instructing students on universal precautions. 

10. That the Facility shall: 

a. Permit visits of College faculty and accreditation evaluations for the purpose 
of observing, auditing, and participating in the teaching process, attending 
planning meetings, or evaluating for accreditation. 

b. Provide the student selected patients and permit participation in patient care 
in order to accomplish the clinical educational objectives. 

c. Make available, when possible, clinical and related facilities needed for the 
learning experience including the use of the library, cafeteria, lounges, 
parking, conference rooms, office or work space, classrooms, and dressing 
rooms. 

d. Provide the College faculty and students the departmental safety rules, skill 
validation infonnation and regulations of the Facility. 

e. Evaluate, when requested, each student's level of performance in each type of 
clinical experience received. 
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f. A void using students in lieu of professional or nonprofessional staff. 

g. Retain the responsibility for nursing care and related duties through the State 
Board of Nursing, when students are participating in patient care. 

h. Reserve the right to remove immediately any student from the clinical area, 
and shall retain the right to suspend or terminate any student's education, 
when in the Facility's or the instructor's professional judgment, the student's 
behavior or health presents a potential risk to Facility residents or other 
students, including the use of alcohol or other drugs. 

11. Notice. Any notice required or permitted to be given shall be in writing and shall be 
effective if sent by certified mail, return receipt requested: 

To Facility at: To College at: 
Emporia Presbyterian Manor Flint Hills Teclmical College 
2300 Industrial Road 3301 West 18th Avenue 
Emporia, KS 66801 Emporia, KS 66801 

12. Governing Law. This agreement shall be governed by and construed according to the 
laws of the state of Kansas. 

13. Assignment. This agreement shall be binding upon the parties hereto, their successors, 
and assigns. 

14. Severability. The invalidity of any provision of this agreement will not affect the 
validity of any other provisions. 

15. Entire Agreement. This agreement contains the entire agreement of the parties as it 
relates to this subject matter and may be modified only by additional written 
prov1s10ns contained in a properly executed amendment as agreed upon, by both 
parties. 

42

42



8-17-2021

8-17-2021This agreement shall become effective on __________ , and shall be reviewed bi-
annually. 

FOR THE COLLEGE 

Director of Nursing 
Flint Hills Technical College 

DATE FOR THE FACILITY DATE 

Presbyterian Manors, Inc. d/b/a Emporia 
Presbyterian Manor 
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ACT scores that have been taken within five years. 
Class Size 

A maximum of sixty students will be admitted per year. Admission is in August and January of 
each academic year. 

Additional Requirements for the Nursing Program: 

Once a student has met the institution entrance requirements, a student accepted into the Nursing 
Program must: 

• Be a current Kansas Certified Nurse Aide (C.N.A.) 

• Have taken a minimum of five (5) credit hours of Anatomy & Physiology Class/Lab with a 
final grade of "C" or better within 5 years of desired program start date prior to entering the 
Program. An Official College Transcript must be submitted upon completion of the course 
and/or prior to the beginning of the semester. 

• Must have taken the TEAS test within the past 5 years. Student must minimally achieve a 
cumulative score of 58. 7% on the TEAS with an individual Reading score of 60.0% to be 
considered. The student must supply proof of each attempt of either test taken with all four 
categories demonstrated. 

� If the tester is not successful at reaching the minimal scores required after the fourth 
attempt, the student must wait one year from the first attempt in order to attempt another 
round of testing. The student must achieve the minimum scores on the same attempt. 

• Provide evidence of good health before entering the Program. A completed 'Physical 
Exam' form with other required documentation is due prior to the first day of class. The 
form includes the following sections: 

-+ Personal Health History. 

-+ Physical examination - to be completed by a Physician, Physician's Assistant or 
Nurse Practitioner. 

-+ PROVIDE PROOF (copies) of the following: 

Immunization Records - including Hep B, Tetanus/Diphtheria, Polio, MMR & Varicella (Chicken Pox). 

In addition: TB Skin Test & Flu Vaccination as follows .... 

� Tuberculosis Screening (performed annually; screening documentation must be 

kept current while attending the Nursing Program). MUST have on file a negative 

TB Skin Test OR Negative Chest X-Ray (must be current within the last 12-months) 

with a Negative TB Symptom Check. 

>:>- Annual seasonal Flu Vaccination - turn in proof upon receipt of immunization . 

• COVID Vaccinations - two vaccinations of either the Pfizer or Moderna OR one vaccination 

of the Johnson and Johnson along with the booster vaccination is required (amended 
01/14/22KM) . 

-+ Drug Testing - can be obtained from the primary care provider or the local health department. 

Must provide proof via a printed laboratory document. 

• Provide PROOF of Health Insurance. Upon admission to the Practical Nursing program, 

each student is required to provide a copy of a current health insurance card to the nursing 

department on the first day of class. If insurance coverage or policy information 

changes in any way during the school year, it is the student's responsibility to notify 
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SECTION I 

STATEMENT OF NON-DISCRIMINATION 
. 

. . . t n the basis of gender, handicap, race, co/o, 
Flint Hills Technical College does �ot drscnmrna

. 
e 0. ·n in our admissions policies, educationa 

age, religion, marital 
.
status

.
' ?.

r national or et�nr� ����s or employment policies. 
programs, financial ard, actrvrtres, treatment o s u , 

DISCLAIMER 
· 

· t d ts Students should be aware that 
This publication is to provide information to nurs�n� s u en . . s ma occur with 
modifications in cost. procedures, regulations, polrcres, and course offering Y out 

advance notice . 

COLLEGE MISSION STATEMENT 

The mission of Flint Hills Technical College, as an associate degree granting institution, is to 

provide a diverse community of learners with life-long educational opportunities for personal 

growth and preparation for professional and civic responsibilities that meet the needs of society. 

DIVISION MISSION STATEMENT 

The student will participate in planned experiences directed toward performing health-related 
activities with precision, safety, and efficiency consistent with concepts and practices of al/
encompassing healthcare entities and disciplines. 

PROGRAM MISSION STATEMENT 

The mis�ion of Flint Hill� T�chnical Colle�e Practical Nursing Program is to provide a diverse 
community of learners wrth l1fe-l�ng educational opportunities for persona/ growth and to prepare 
gra

.
duates to be compet�n�, can�g, culturally sensitive nurses, who promote ethics, safety, and 

pat1ent-centere
.
d care within their scope of practice to meet the needs of the ever chan in healthcare environment. (Revised 0619) 

g g 

PROGRAM DESCRIPTION 
Practical Nursing is a 48-college credit program that position as a Licensed Practical Nurse Th 

P
.
repares the. student for an entry-level 

patients with less complex conditions in a 
e
t 
student will learn �o grve skilled bedside care to 

experiences are directed toward teachin st 
�ru�tured care settm�. Planned and supervised 

sa
.
f�ty and efficiency consistent with curr�nt 

u en
. 
s to perform nursing measures with precision, 

Clrnrcal practice is correlated with basic th 
nurs�ng concepts and proven healthcare practices. 

?iological and behavioral sciences c erape�tic �now/edge and introductory content from the 
integrated into the total curriculum 

· 

Q 
07-1rimunrcation skills and mental health concepts are 

process and care planning. 
· ua 1 red nurse educators guide students in the nursing 
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KANSAS PRACTICAL NURSING PROGRAM OUTCOMES 
1. Provide nursing ca�e th�t Is relationship-centered, caring, and culturally sensitive and 

based 
.
on the phys1olog.1cal, psychosocial and spiritual needs of clients with commonly 

occurring health alterations that have predictable outcomes. 2. Collaborate with the client and members of the professional health care team to 
promote contin.uity of client care and shared decision-making. 3. Use current evidence as a basis for nursing practice. 

4. Use information and client care technology to support the delivery of safe, quality client 
care. 

5. Participate in quality improvement activities assessing their effect on client outcomes. 6. Provide an environment that is safe and reduces risk of harm for clients, self, and 
others. 

7. Demonstrate accountability for client care that incorporates legal and ethical principles, 
regulatory guidelines, and standards of nursing practice. 

8. Use leadership skills that support the provision and coordination of client care. 

ACCREDITATION STATEMENT 
Flint Hills Technical College is fully accredited by the Higher Leaming Commission and the 
nursing program is approved by the Kansas State Board of Nursing and the Kansas Board of 
Regents. 

KANSAS CORE CURRICULUM PHILOSOPHY 
The Flint Hills Technical College Nursing faculty and students believe at the completion of the 
program the graduates will have the knowledge, skills, attitudes and abilities needed to 
practice safely and effectively. As an entry-level Practical Nurse, the graduate will be able to 
meet clients' basic needs throughout the lifespan requiring promotion, maintenance, and/or 
restoration of health . 

Clients - The Flint Hills Technical College Nursing faculty and students believe clients 
(individuals, families and significant others), are finite beings with varying capacities to function 
in society. They are unique individuals who have defined systems of daily living that reflect 
their values, cultures, motives and lifestyles. Additionally, clients have the right to make 
decisions regarding healthcare needs. 

Health - The Flint Hills Technical College Nursing faculty and students believe health is 
defined within three areas: promotion, maintenance and restoration. Health promotion and 
maintenance are defined as client care that incorporates knowledge of expected stages of 
growth and development, and prevention and/or early detection of health problems. 
Restoration is defined as assisting the client to achieve an optimal level of health. 

Nursing - The Flint Hills Technical College Nursing faculty and students believe nursihg is 
both an art and a science. We believe nurses provide care for clients' basic biological, cultural, 
spiritual and p�chosocial needs throughout the lifespan. Nurses provide comfort in a caring 
environment. Critical thinking and the nursing process are the primary clinical problem solving 
tools of the nurse. The nurse is part of the interdisciplinary healthcare team who collaborates 
within the healthcare system and the community. Nurses are accountable for providing care 
within the scope of ethical and legal responsibilities. 
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' 
. 1 C liege Nursing faculty and students b r 

_The Flint Hills Techn.1ca 
0 on\ occurring health problems th: 1e�� Practlc I Nursing 

'de care o f clients with co.mm 
c1re under the supervision of a Rt h��� 

Pract1�\ Nurse
t
s :� The Practical Nurse ?�hver�d surgery or dentistry. 

egister� predictable ou 
co . · d to practice medicine a 

Nurse or a person hcense 
. 

. . T hnical College Nurs ing faculty and students 
Education and Learning. The Fhnt.�11.1s e

f
c

knowledge skills, attitudes and abilities in a 
· 

th cqu1s1t1on o ' 
d · t·11· believe they are partners in e a 

t· g student success an ms 1 mg a value of\:« . . · ment. Promo in . . 11e-supportwe adu\t \earning environ 
f the nursing discipline. 

\ong \earning \s integra\ to the success o 

Re�s: 
PN Exa ·nations· Detailed test plan for the National Council Licensure 

lional Council of Slate Boards of Nursing, (April 2017) NCLEX- mi ' 

Examination for Licensed Pract!caWocational Nurses. 

NAPNES 2018 
Kansas Nurse Practice Act. 2018 

PROGRAM PHILOSOPHY 
Ed t. d \ m·ing are continuous evolving process, with the student benefiting from uca ion an ea • 

'bTt f I · Th diverse learning experiences. The student has the. primary resp�ns1 1 1  Y or :aming
: . 

e 
arts, sciences, and humanities provide the foundation for education and learning .

. 
It 1s m the 

synthesis and application of empirical and theoretical knowled�e from th� art�, sc1en
.ce�, . humanities, and nursing that the student demonstrates the ability to function in the d1sc1phne of 

nursing. 

Nursing is a health care profession that uses specia\ized knowledge , skills, and attitudes to 
contribute to the needs of society for health and well-being. The knowledge, skills, and 
attitudes are demonstrated through higher order problem so\ving; professional nursing values; leadership abilities; promotion of health, reduction of risk, and the management of illness and disease; and therapeutic nursing interventions (TNls). Nursing is delivered within the health care system through the use of nursing process. Nursing is both an art and a science. The goal of nursing is to promote adaptation for unique and diverse individuals and groups . 

CONCEPTUAL FRAMEWORK Definitions of Curriculum Concepts 
Nursing Process: a scientific approach to clinical decision m · · . evidence-based practice and critical thinking. The ste s of 

akmg wh1�h incorporates 
planning, implementation and evaluation. P the process include assessment, 

Professional Behavior: behaviors that demonstrat · . include: dedication to the client's welfare, commitm:n��el\ectu?I �n? personal integrity which adherence to college, program and agency policie 
p 0 the. d1sc1pltne of nursing and participation in life-long self-development activitie 

s
t 

rofessional behavior involves knowledge and skills for continuing competency. 
s 0 enhance and maintain current 

Collaboration/Communication: the verbal and Nurse and members of the healthcare team with 
n�n-verbal i��eraction among the Practical Events and activities associated with client care a��

e�!�i· 
famih�s. a

.nd significant others. records that reflect standards of practice and ace dated in wntten and/or electronic ountability in the pro . . Vision of care. 
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B sl� N_eeds: ph�siol?gical, psychosocial and spiritual requirements necessary for optimal 
funct1o�mg. �hys1olog1cal needs are basic needs related to the functioning of body systems 
es�e�t1al to �1�e: oxygenation, hydration, nutrition, bowel elimination, urinary elimination, 
act1v1ty/mo�1hty, rest �

.
nd sleep, hygiene, skin/tissue integrity, comfort and physiological safety. 

Psyc�?soc1al and spmtual needs include: sexuality, emotional security, communication and 
cognit1on, love and belonging, self-esteem and self-actualization. As physiological needs are 
sufficiently satisfied, psychosocial and spiritual needs emerge. When there is an interference 
with one's ability to meet basic needs, health problems may result. 

Safety: a safe and effective care environment includes providing protection of clients, families 
and significant others and healthcare personnel from health and environmental hazards. 

Environment: The faculty and students believe environment is both external and internal. 
External environment is the set of circumstances, objects or external conditions that positively 
or negatively affect the well-being of clients. Internal environment includes biological, cultural, 
spiritual and psychosocial aspects. 

INSTITUTION INFORMATION 

Counseling 

Personal counseling services are available in Student Success Center. Students are encouraged 
to visit with the Dean of Enrollment Management about financial aid, academic questions, or 
personal issues. At Flint Hills Technical College, students are our number one priority. 
Counseling information is available in the FHTC Student Handbook and on the college web site at 
www.fhtc.edu 

Commons Area (M114C) 
Meals are the responsibility of each student. Students are welcome to bring their own meals to 
the commons area or leave the campus for meals. While on clinical assignments, students 
may purchase meals at the clinical facilities (if available), or bring meals and eat them in the 
designated area(s). Food items are allowed in the classroom during class only at the 
discretion of the responsible instructor. Liquid containers with lids are allowed in the 
classroom. Students are responsible for cleaning up their own mess. 

Library 

A nursing library is available in the HHS department. The FHTC library is also available for 
use. Rules and regulations of the FHTC library will be observed as posted. The Emporia State 
University (ESU) School of Nursing Newman Division Library is also available to students 
enrolled in Practical Nursing at FHTC. The College has an agreement with the William Allen 
White Library located on the Main ESU Campus for all enrolled students. 

Media Plan 

0 Reference Materials: Reference materials are available for use by students in the 
Division of Health and Human Services at the discretion of each instructor. These 
materials may be checked out from the instructor for overnight use. 

0 DVDs: Division DVDs are not to leave the department. The DVDs may be checked-out 

for viewing before/after class or during lunch hour. These materials may not be 

checked out from the Division for overnight use. 
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by students in the Division at the 

. ment is available for use 
t be checked out for overnight us 

o 
Equipment: Divisi?n equip 

The equipment maY no 
. 

e. 

discretion of each instructor. 
by students in the hbrary computer 

. ·1 ble for use · · t 
t Usage· The Internet is ava1 a hy and/or other rnappropna e material 

0 lnterne 
· · ·ng pornograp h · I · 

lab An student found to be v1ew1 . . voked and such be avror may resu t rn 

on the rntemet will have Internet privileges re 

suspension or dismissal from the Program. 

ted to uphold legal and ethical standards set 

0 Social Media Policy: 
.
studen

.
ts are ����c

such as Facebook, lnstagram, Twitter, 

forth for the use of social media �latf 
f 

. Federal regulations such as the Health 

Snapchat, etc. within the profession o nursing. . . . 

Insurance Portability and Accountability Act (HIPAA) and Family �du�ati�n Rights and 

Privacy Act (FERPA) apply to all personal and academic communication rn any format 

at F lint Hills Technical College. As students you will want to represent the college and 

the nursing program in a fair, accurate and legal manner while protecting the brand and 

reputation of the institution. When publishing information on social media sites, remain 

cognizant that information may be public for anyone to see and can be traced back to 

you as a� individual. Since social media typically enables two-way communications with 

your audience, you have less control about how materials you post will be used by 
others 
(http.s://�. purdue.edu/hhs/nur/students/undergraduate/documents/fo IS · I 
Med1a-Pollcy. pdf.) 

rms ocra -

o The student will protect confidential sensit' 
not post or share confidential or pr;prieta 

iv�, and p:oprietary information: Do 
faculty, staff, students, clinical facilities 

rr 1ntorn:at1on about the college, 
has contact in the role of a FHTC PN N pa. 1ents/c/1ents, or others with whom one 

o The expectation of F HTC and the PN 
ursing student . 

u�derstand the Student Code of Cond
pr�gram is that students have read and 

F
pn�acy (HlPAA and FERPA). 

uc and federal regulations rel t d t 
o a1lure to comply with th· . 

a e o 

t ·1 
. IS policy Will r I . a1 ure in a course, probation 

�su t in disciplina . 
· and/or dismissal f 

ry action that may include 
Computer Availability 

ram the program. 

A computer lab access is av . 
computer-aided learn; .a'.l�ble to students to 
the mobile co 

ng act1v1ttes. Availabil' 
com plete ass; 

computers ar������rt may be limited du�Yo 
o�t�e library corn

g
p
:%�nts and perform 

Rules and regulations g
���;

;
put��s may be checke� reservations. In 

s
th 

M106 computer lab, or 
ng e computer lab W"ll 

�ut for use from th
e event that no 

1 e observed 
e college library as Posted. 
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FHTC Computer Lab/MobHe Computer Cart Rules 
1. Designate

.
d comp�ters may be used by any currently enrolled student of Flint Hills Technical 

College with a valid student ID. The equipment and/or software may not be used for profit
making activities playing games. 

2. No food, drink or candy is allowed during computer use at any time. Failure to follow this 
rule will result in immediate expulsion from the lab. 

3. No loud talking. If you must speak, please do so at a whisper or in a quiet voice. 
4. In order to maintain a quiet working environment, children are not allowed in the area the 

computer is in use. 

5. No personal stereo equipment, cassettes, or CDs will be allowed in any lab. Likewise, no 
game programs or personal software are to be installed on any computer. 

6. Software and copyright laws will be observed. 
7. Do not move computer hardware without asking permission. 
8. Do not adjust any cables. 
9. If you are unsure how to use a particular program or feature, or if you need help in operating 

the computer system or any hardware, please ask for assistance! We are here to help. 
10. Do not adjust settings on computer monitors without asking permission. This includes 

contrast, brightness, and any other settings on monitors. You may change the default 
settings on a printer, but please remember to reset to the defaults when you are done. 

11. Log off from the network after each work session. Leave the computer and monitor power 
turned on except at the end of the day. 

12. Before leaving the lab, clean up and arrange the workstation area and push the chair 
underneath the table. 

eCampus 

Required nursing textbooks are available for rental through the eCampus system. Nursing 
students are expected to rent or purchase their books and be prepared with them in hand on 
the first day of  class each semester. 
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SECTION II 
NURSING DEPARTMENT INFORMATION 

Nursing Skflls Lab · 
. d eturn demonstrations of Th� nursing skills lab is available to students for pr?ctice a� r 

f ossible exposure to body 
assigned skills (skill validations). Any skill that carnes �he '.1sk 0 f ) ABSOLUTEL y NO 
fluids must be practiced In the nursing skills lab (e .g. in1ec�o��:0��1i�g to OSHA standards, 
FOO� OR DRINK IS ALLOWED IN !HE NUR� ING �B 

o�tact lenses are also prohibited. 
chewing gum, putting on makeup or lip balm or ms�rti�g c

. bt ined from an instructor to 
Equipment is to stay in the nursing lab unless permission is 0 : tional Safety and Health 
move it to one of the classrooms. (1910.1030 (d)(2) (1x) Occup 

Standards) 

Blood Spills . 

Blood is considered a contaminated fluid, and is handled by using standard precautions as 

outlined by the Center for Disease Control (CDC). 

Sharps Disposal . . 

All sharps are to be disposed of in CDC approved red containers available m the labs. If 

sharps containers are full, please notify an instructor. 

ADMISSIONS POLICY 
FHTC Entrance Requirements 

Entrance Requirements . . 
Students making application to Flint Hills Technical Colle�� mus� have gra�ua�ed from hig� school or received a 

General Educational Development (GED) diploma. In addition, high school JUntors and seniors may concurrently 

enroll at Flint Hills Technical College in some programs of study. Post-secondary students are responsible for 
providing Flint Hills Technical College with an official high school transcript or an official transcript of GED 

completion .  Students must provide the necessary transcript documents prior to being placed in enrolled status. AJI 

applicants for admission to a program of study will be required to meet the college's admissions standards, which 
include taking standardized assessments. These assessments will be scheduled throughout the year. Students 
who do not satisfy the assessment score requirements or who are not available to participate in any of the 
scheduled assessments may appeal to the Standards Waiver Committee in writing. The Standards Waiver 
Committee consists of the Vice President of Instructional Services, Vice President of Student Services 
�ppropriate .�ivision C�ai�person .. and program instru�t�r. Some Flint Hills Technical College program� may 
impose additional adm1ss1on requirements as prerequ1s1tes to acceptance. These requirements are determined at 
the Division level and informat.ion will be m�de availab.le. �� interested students at the time of application or upon 
request . The student must satisfy all financial respons1b11it1es to Flint Hills Technical Colle e. This includes tuition, fees, cost of books and tools, and any other costs required by the College. 

9 

Special Entrance Requirements for Non-U.S. Citizens Seekin F d . . . . . . . 
Flint Hills Technical College is not approved by the u S 0 

9 e er�I Fmancral Aid El1g1b1hty . . 

Services to accept students seeking admission throu
. h �pa�ment of Jus�1ce, Bureau of Citizenship and 1.mm1gra�� 

not U.S. citizens may apply for admission if they me � 
a or�ign studen

.
t visa. Individuals seeking admission wnoa 

1. Non-citizen national. The applicant must produc 
e one 0 the following criteria: 

stamped "Non-citizen National.· 
e a passport 

2. Permanent Resident. 
A. ·Alien Registration Receipt Card • (Fo 1 1 documents with a cur�ently valid expiration

r�t�. 51, 1-551, or 1551 C). The applicant must produce one of these / B. Passport. The applicant must produ � · C I 94 Th t d t ce a passport stam d • d te � ' 

·re�po.rary
e

F�� ��5���.f;oduce a� 1-94 which is stam:e� 
.;recessed for l-551" with a valid expira�ion 

d:te.·or F"' 
I appropriate information filled in. 

rocessed for 1-551" with a valid expiration 
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3. Other Eligible Non-citizen. 
A. ·Temporary Resident Card" (Form I 699) Th · 

B. •Arrival-Departure Record" (Form l-Q4) Th 
e applicant must produce t�is document with a valid expiration date. 

Asylum Status Conditional E t t (b f 
. � applicant must produce this document stamped as a Refugee 

C . . 
• . n ran e ore April 1, 1980), Parolee Cuban-Haitian Entrant ;1tena :or establis

.
�ing citi.zenship if n?t born in the United States:

' · 

· Cert fic
rt
a�

fi
e of Citizenship. The applicant must produce a Certificate of Citizenship which includes the applicant's name, �e 1 1cate number, and the date the certificate was issued. 

2. C
_
ertifi�ate of Natu�alization. The applicant must produce a Certificate of Naturalization which includes the applicant s name, certificate number, Alien Registration Number name of the court (and date) where naturalization occurred. ' 

3. Certification of Birth Abroad. (Form FS-545, DS-1350, FS-240), Report of Birth Abroad. The applicant must produce one of these documents which include an embossed seal "United States of America" and "State Department." 4. U.S. Passport. 
' 

In a�dition to r:neetin
_� one of the above criteria non- U.S. Citizen students must fulfill all college entrance 

requirements m add1t1on to special entrance requirements. 
Upon meeting the special entrance requirements for non-U.S. citizens and receiving admission to FHTC, students may 
apply for Federal Financial Aid. 

Special Entrance Requirements for Undocumented Non-U.S. Citizens 

Flint Hills Technical College is not approved by the U.S. Department of Justice, Bureau of Citizenship and Immigration 
Services to accept students seeking admission through a foreign student visa. Undocumented non-U.S. citizens are 
not eligible for Federal Financial Aid. (see Special Entrance Requirements for non-U.S. citizens seeking Federal 
Financial Aid). Undocumented non-U.S. citizens are eligible to apply for admission to FHTC if they meet the following 
State qualifications: 
1. Provide documentation that they attended an accredited Kansas high school for three or more years. 
2. Provide documentation that they either graduated from an accredited Kansas high school or obtained a general 
educational development certificate (GED) in Kansas. 
3. File an affidavit with Flint Hills Technical College stating either that the student has filed an application to legalize his 
or her immigration status or to file for U.S. citizenship or that the student's parents have filed such an application. 
(Affidavits available in the Student Services Office.) 

Special Entrance Requirements for Non - U.S. Citizen High School Students 
Non-U.S. Citizens that are high school juniors and seniors may enroll in Flint Hills Technical College programs 
accepting secondary students by meeting the following criteria: 
1. Be currently attending and lawfully enrolled in a Kansas high school. 
2. Fulfill all college entrance requirements. 

ASSESSMENT 

All applicants for admission to a program of study will be required to meet the College's admissions standards, which 
include taking standardized assessments. Assessment tests will be scheduled throughout the year. Flint Hills 
Technical College utilizes the ACCUPLACER test as its standardized entrance exam. In lieu of the ACCUPLACER 
test, students can submit their ACT scores for consideration. Students are required to meet the minimal "ability-to
benefit" level as determined by the United States Department of Education. Students who do not satisfy the 
assessment score requirements or who are not available to participate in any of the scheduled assessments may 
appeal to the Standards Waiver Committee President of Instructional Services, Vice Pre_side�t of �tu�_e_nt Services, 
appropriate Division Chairperson, and program instructor. Assessment scores older than five (5) years will not be 
accepted or utilized by Flint Hills Technical College. At the discretion of the Vice President of Instructional Services, 
students taking credit-bearing courses who do not plan to pursue a technical certificate or Associate of Applied 
Science degree may be required to take the ACCUPLACER test or have ACT scores sent to FHTC to determine 
"minimum ability to benefit." To be considered successfully matriculated, a student must have met all of the above 
requirements. Failure to do so will result in the student not being accepted to Flint Hills Technical College. 

A student with an associate degree or higher will not be required to take the assessment test. In order to waive the 
assessment test requirement an official transcript from the degree-granting institution must be on file with the Dean of 
Enrollment Management. Students in the Division of Health and Human Services will still be required to take the 
ACCUPLACER test or submit ACT scores that have been taken within five years. 

A student who has completed English Composition I and College Algebra with a grade of ·c· or higher will not be 
required to take the assessment test. In order to waive the assessment test requirement an official transcript from 
the institution(s) where the course(s) were completed must be on file with the Dean of Enrollment Management.. 
Students in the Division of Health and Human Services will still be required to take the assessment test or submit 
ACT scores that have been taken within five years. 
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ACT scores that have been taken within five years. 
Class Size 

A maximum of sixty students will be admitted per year. Admission is In August and January of 
each academic year. 
Additional Requirements for the Nursing Program: 

Once a student has met the institution entrance requirements, a student accepted into the Nursing 
Program must: 

• Be a current Kansas Certified Nurse Aide (C.N.A.) 

• Have taken a minimum of five (5) credit hours of Anatomy & Physiology Class/lab with a 
final grade of "C" or better within 5 years of desired program start date prior to entering the 
Program. An Official College Transcript must be submitted upon completion of the course 
and/or prior to the beginning of the semester. 

• Must have taken the TEAS test within the past 5 years. Student must minimally achieve a 
cumulative score of 58.7% on the TEAS with an individual Reading score of 60.0% to be 
considered. The student must supply proof of each attempt of either test taken with all four 
categories demonstrated. 

� If the tester is not successful at reaching the minimal scores required after the fourth 
attempt, the student must wait one year from the first attempt in order to attempt another 
round of testing. The student must achieve the minimum scores on the same attempt. 

• Provide evidence of good health before entering the Program. A completed 'Physical 
Exam' form with other required documentation is due prior to the first day of class. The 
form includes the following sections: 

• 

-+ Personal Health History. 

-+ Physical examination - to be completed by a Physician, Physician's Assistant or 
Nurse Practitioner. 

-+ PROVIDE PROOF (copies) of the following: 

Immunization Records - including Hep B, Tetanus/Diphtheria, Polio, MMR & Varicella (Ch1c:1<enPox). 

In addition: TB Skin Test & Flu Vaccination as follows .... 

� Tuberculosis Screening (performed annually; screening documentation must be 

kept current while attending the Nursing Program). MUST have on file a negative 

TB Skin Test OR Negative Chest X-Ray (must be current within the last 12-months) 

with a Negative TB Symptom Check. 

);;> Annual seasonal Flu Vaccination - turn in proof upon receipt of immunization . 

• COVID Vaccinations - two vaccinations of either the Pfizer or Moderna OR one vaccination 

of the Johnson and Johnson along with the booster vaccination is required (amended 

01/14/22KM). 

== 
-+ Drug Testing - can be obtained from the primary care provider or the local health department. 

Must provide proof via a printed laboratory document. 

Provide PROOF of Health Insurance. Upon admission to the Practical Nursing program, 

each student is required to provide a copy of a current health insurance card to the nursing 

department on the first day of class. If insurance coverage or polic� ��formati�n 

changes in any way during the school year, it is the student's respons1b1hty to notify 

JAN 22 NSG STUDENT HANDBOOK 
-10 -

55

55



Non-Compliance 

Students 
.
who fail �o submit above mentioned required documents are not in compliance with th

.
e 

.
Practical �urs1ng Progr

.
a� req� irements and will not be allowed to attend laboratory or clinical expen�nces or part1c1p�te in any assignment that involves a clinical agency. Failure to complete requirements may ultimately result in the student being withdrawn from nursing 

courses. 

Admissions Committee 

The FHTC Practical Nursing Program upholds its responsibility to fulfill the needs of a 
changing society and the health care system by selecting applicants and re-applicants who, in 
the judgment of the Admissions Committee, demonstrate academic achievement, maturity, 
integrity, and motivation to enter into and positively contribute to the profession of nursing. 
Applicants may not know what individuals serve on the Admissions Committee and all 
Admissions Committee meetings are held in Executive Session. 

The Admissions Committee looks for applicants who will diversely contribute to the student 
population academically, non-academically, and socioeconomically. The Committee wants to 
see evidence of ability for mature and independent learning. The Practical Nursing Program 
adheres to FHTC's Non-Discrimination Policy. 

• The Admissions Committee will consider the quality of work of each applicant in all 
areas, including but not limited to, previous education, achievement on extra-curricular 
projects, or work experience that speaks to the applicant's ability to maintain the 
initiative, responsibility, and ability to successfully complete the practical nursing 
curriculum. The Admission Committee considers all available information regarding 
each applicant. Information is gathered from written sources and all personal contact 
with the applicant. The following areas are considered: 

• All submitted scores and information to complete application to the program 

• Interest in and commitment to nursing 

• Professional characteristics 
• Professional references 
• Interview performance 

Functional Abilities Requirement 

The Practical Nursing Program reserves the right to refuse admission or progression to an 
applicant or student who cannot meet, with reasonable accommodations, the functional 
abilities to practice safely and effectively as defined by the National Council of State Boards of 
Nursing, Inc. (1996). Refer to 'Appendix A' of this handbook for a list of functional abilities and 
representative activities/attributes. 
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Beadml Ion 
f course will be dropped from the 

Students falling to earn a ·c· or better at the end o .
any

1·m1'ts enrollment numbers for the 

S B rd of Nursing 1 · · t th P 
Program. Because the Kansas tate oa. to re-apply tor adm 1ss 1on ° e

, 
rogram. The 

Practical Nursing Program, the student will need 
meeting to review the students status 

Director of Nursing or the student can sche�ul� a 
must· 

and/or options. Students applying for readmission 
· OMISSION" found at www.fhtc edu 

• Fill out and submit the FHTC "APPLICATION FOR A . -

� Provide any new additional work related reference(s). . . 
. 1 taken since previous appltcation 

� Provide any new official transcripts for c asses . . 
. 

� Provide updated KAPLAN/TEAS scores if not current w1th1n 5 years of 

READMISSION enrollment date. 

� Deadline for Readmission application for the Fall semester is June 15. 

� Deadline for Readmission application for the Spring semester is Dec. 15. 

• Submit a letter stating "what would make readmission successful". This letter can be 

given to the Director of Nursing or to the HHS Administrative Assistant. The letter should 

identify strong evidence of commitment to the Nursing program and should show 

acknowledgement of individual behaviors that would change to ensure success. 

Once the above items are received, the Admissions Committee will review all information and 

determine eligibility status. Please see the "Admissions Policy" section of this handbook for 
further explanation of requirements. 

NOTE: Students applying for readmission who have been o
u

t of school f 
one or more years will be required to retake the core n

u
rsin c · 

_or 
please fill out the FHTC "APPLICATION FOR ADMISSION" f g udrn

c
ulum, 

www.fhtc.edu 
oun at 

Students who are granted readmission into the pro ra · · 

granted readmission into the Practical Nursing prog
g m, whi�h is not guaranteed, will only be 

any class again, do not fulfill the terms of their read�m 
_
one time. If they are unsuccessful in 

for any other reason, they are not eligible for readm'1ss
s

1.
s10

� . or are dismissed from the program on into the p t· rac ical Nursing program. 

Transfer of Technical Credit 
Credit may be given for courses if they are com grade of "C" or better has been achieved Th 

�arable to courses withi . 
transferability with final approval by the v· 

� D1r�ctor of Nursing Will 
n:he curriculum and if a 
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Advanced Standing 
Flint Hills �echnical �allege accepts applications from students who have enrolled previously in other nursing e ducation programs. 

1. 

2. 

3. 

4. 

5. 

6. 

7. 

A lett�r of �ecommendation from the Dean/Director of the transferring program (good 
standing with no safety issues) must be received before any other information will be 
accepted or reviewed. 
All other admission requirements for transfer students are the same as for all applicants to 
the Nursing Program. All credentials presented in support of an applicant's request to 
receive advanced standing will be individually evaluated. 

The applicant may be required to take theory and practical examinations to test 
competency in the nursing area. Copies of the course syllabi will be provided for the 
purpose of studying for tests. These examinations for competency must be completed 
at least one week before the beginning of class for those specific courses. 

The applicant's academic grades in each course required for the Practical Nursing Program 
must be a "C" or better and official transcripts must indicate a satisfactory clinical and/or lab 
performance grade of "C" or better. 

Technical education coursework transferred will not exceed the number of credit hours 
required in the first semester (20 credits for nursing). 

Technical education coursework eligible for transfer must have been completed within five 
(5) years prior to enrollment. 

Should a student want to transfer in a Fundamentals course from another institution, the 
student may be required to perform a "skills check-off' with current faculty to determine the 
level of competency of the student prior to determining if the course will be accepted for 
transfer or not. Check-off must be completed at least one week before the first day of class 
for that course. 

HHS/HHS-On-Line Courses and Requirements for Obtaining Credit 
On-Line HHS courses and HHS courses that meet the requirements for a technical certificate 
in nursing may be transferred into the Practical Nursing Program if the student passes the 
course with a "C" or better. 
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LIMITATIONS FOR LICENSURE 
LEGAL ,. t · . as the power to deny a 1cense o practice nursi The Kansas State Board �f Nursing. h 

nt is found, after a hearing to have been: ng �a 
Licensed Practical Nurse if the apphca 

� 

d 't . practicing nursing or in procuring or attempting to � 
1. Guilty of fraud or ece1 '� . 

procure a license to practice nursing. 
ff . . demeanor involving an illegal drug o ense unless the 2. Guilty of a felony or a mrs . . 

· t nt trust 
applicant establishes sufficient rehab1lrtat1on o warra . 

3. Guilty of committing an act of professional inco
d

mp
t
etency. 

t ab f d 4. Found unable to practice with skill and safety ue 0 curren use o rugs or 
alcohol. 

5. Guilty of unprofessional conduct. . . 
6. Guilty of willfully or repeatedly violating any of the prov1s

t
1o

t
ns

th
of

t
th

A
e 

t
Kansas Nurse 

Practice Act or any rule and regulation adopted pursuan o a c . 
7. Guilty of having assisted with suicide. 

LINKS for Licensure Denial Information: 
http://www.ksbn . org/npa/pages/65-1115.pdf 
http://www.ksbn.org/npa/pages/65-1120.pdf 

If a student elects to take the LPN licensure exam in a state other than Kansas, it is essentta� 
the student write to the Board of Nursing in that state and inquire into the limitations forthatsti 
licensure. 
Once a student has successfully completed the Practical Nursing Program, the student is� 
apply to the State Board of Nursing to take the LPN Licensure Examination. If he/she does rd 
pass the licensure examination, he/she must work at the previous successful certificationoliil 
i.e. Certified Medication Aide, Home Health Aide or Certified Nurse Aide. 

NURSING CODE OF CONDUCT !n a��ition to 
h
adherin.g to FHTC's student conduct policies, all nursing students are expect� o a ere to t e nursing student conduct policies. 

The FHTC Nursing Code of Cond t · . · nu� as a student, and later a licensed 
uc 1�.gr�unded in the understanding that to pract��e� with which society has placed in n
pra� rca nurse, an agreement is entered to uphol fttie Code provide guidance for all nurs�rsrng studen.ts and nurses alike. The sta�ements �a� 

and are not limited strictly to the 
in

d
g st�dents rn the development of an ethical foun. � 

h I. · aca em1c o 1· · ·st 1n u"' o 1sUc d.evelopment of the student ( 
. r c 1nrcal environment, but should assi of Academic and Clinical Conduct P 

National Student Nurses' Association, Inc., code , reamble). 
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Student Conduct Expectations 

Each n ursing student is expected to : 
1 .  Advocate for the rights of al l  clients. 
2. Mainta i n  client confidentiality. 
3. Tak� a ppropriate action to ensure the safety of clients, self, and others. 
4. P rovide c

.
are for 

.
the client in a timely, compassionate, and professional manner. 

5. Cor:nm u nrcate client care in a truthful, timely, and accurate manner. 
6.  Actively promote the highest level of moral and ethical principles and accept 

responsibilities for individual actions. 
7. Promote excellence in nursing by encouraging lifelong learning and professional 

development. 
8 .  Treat others with respect and promote a n  environment that respects human rights, 

values,  a nd choice of cultural and spiritual beliefs. 
9 .  Collaborate i n  every reasonable manner with the academic faculty and clinical staff to 

ensure the highest quality of client care. 
1 0. Use every opportunity to improve faculty and clinical staff understanding of learning 

needs of nursing students. 
1 1 .  Encourage peer to peer mentoring among nursing students. 
1 2 . Refrain from performing any technique or procedure for which the student has not been 

adequately trained. 
1 3 . Refrain from any deliberate action or omission of care in the academic or clinical setting 

that creates unnecessary risk of injury to the client, self, or others. 
1 4. Abstain from the use of alcoholic beverages or any substances in the academic and 

clinical setting that impair judgment. 
1 5 . Strive to achieve and maintain an optimal level of personal health. 
1 6 . Support access to treatment and rehabil itation for students who are experiencing 

impairm ents related to substance abuse and mental or physical health issues. 
1 7. Uphold college policies and regulations related to academic and clin ical performance, 

reserving the right to challenge and critique rules and regulations as per college 
grieva nce policy. 

1 8 . Take appropriate action to ensure the safety of clients, self, and others. 

National Student Nurses' Association, Inc. Code of Ethics. (2018 ,  March). Retrieved April 1 7, 

20 1 9, from https://www.nsna.org/nsna-code-of-ethics. html 

At the beginning of fa ll and spring semester, each FHTC practical nursing stude�t will sig� and 
date interpretive statements that reflect understanding of each conduct expectat1?n and will 

. 
acknowledge responsibility of upholding The FHTC Nursing Code of Conduct whrle enrolled in 
the practical nursing program. Should the student refuse to sign and not agree to uphold the 
Code of Conduct, they will forfeit their admission to the nursing program. 
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Unacceptable Conduct 

An act. a pattern of practice, or any other behavior which demonstrate� unethica l  conduct or 
a n  incapacity or incompetence to practice as a nursing student is constdere� unacceptable 
conduct. This list, although not exhaustive, reflects the Kansas Nur�e ':rac!J�e Act, 60-3- 1 10: 

Unprofessional Conduct. Unacceptable conduct includes, but is not limited to. 

• performing acts beyond the authorized scope of the level of nursing practice; 

• assuming responsibilities without adequate self-preparatio�; . 
. 

• failing to take appropriate action or to follow FHTC, clinical institution ,  and practical 
nursing program policies and procedures; 

• inaccurately recording, falsifying, or altering a client's or agency record; 

• using physical, emotional, or verbal abuse towards clients or peers as defined by the 
Nurse Practice Act; 

• violating policies, procedures, or regulations pertaining to confidentiality, ethical/legal 
principles, academic dishonesty, or conflict of interest; 

• gaining access to confidential information about friends, family member(s), or  any 
individual not associated with a course-related assignment; 

• demonstrating mental or physical incompetence or emotional insta bility; 
• violating program or affiliating agency policies and procedures or  not showing 

professionalism and respect; 
• presentin� oneself as a student nurse and providing nursing services when services are 

not associated with a nursing course or activities; 
• f�ilin� to tak� appropriate action or to follow policies and procedures in the practice 

s1tuat1on designed to safeguard each patient. 
Kansas State �oard of �ursing. (201 8). Nurse Practice Act Statutes & Administrative 

Regulat10ns. Retrieved February 13, 2019, from https://ksbn. kansas.gov/w _ 
contentluploads/NPA/npa.pdf 

p 

Student Academic Dishonesty 

It is the assumption that all students attending FHTC ha I · 
that end, FHTC expects students to perform with . t . ve earning as a primary objective. To 
any form of scholastic dishonesty is considered a 

1� �g�ty and in an �thica/ manner. Therefore, 
counter to the educational goals of the student 

;1� ation of the basic ethical premise and is 
dishonesty in course work or examination will 

an 
It 

. e college. Any confirmed student 
work or the examination and may result in a 

;:;� 1� t?e student receiving no credit for the 
the course or College. 

9 of F · suspension and/or dismissal from 

Student academic dishonesty include b t . plagiarism (presenting as one's own 
. s, u is not limited to, activities . 

without giving credit to th 
intellectual or creativ 

such as  cheatmg or 

Penalties tor an infraction
e ��urce(s))._ Student academic � .accomplishments of another 

assignment, failure in the cou 
Y result in, but not limited to 

ish�n.esty will not be tolerated. 

dismissal from the nursing pr;se or any component or re ' 
r�ceiving no credit for the 

by students to course facult 
gram. Cases of alleged 

qwrements for the course and/or 

Direct�r of Nursing will noti; t�ndlor by faculty (in Writ' 
academic dishonesty will be reparted 

from withdrawing from the 
e Dean of Enrolfm t 

mg) to the Director of Nursi·ng The � course to . en Man · dent avoid the Penalties th 
agemen t  who shall block the stu JI at result from the infraction. r 
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I' 

A thoro ugh investigation of the a llegation of d . 
. . 

co urse faculty. If evidence supports the al l  
ac� emrc drsho�esty will  be. con�ucted by the 

Nursing will recom mend d '  . f '  

. ega rons, faculty, rn consultation with the Director of 
academ

,
ic d ishon . iscrp '

.
nary actron.  !he student(s) involved with the incidence of 

regarding the d is���rn:ry
1 l l  ��t��t1fi�d �y

d
the

t 
D
h

rrect
h
or �f Nursing and faculty member in writing 

. 

· s u en as t e right to appeal the charge of academic d ishonesty. Refer to the FHTC Student Handbook section on Scholastic Honesty. 
FHTC may impose penalties for academic dishonesty up to and including expulsion from the college a nd report such cond uct to the appropriate licensing authorities. 

The � irector of N u rsing shall forward a report of the infraction to the Vice President of Student 
Services. The Scholastic Honesty Policy, found in the FHTC Student Handbook, will be 
followed . 

Drug and Alcohol Testing Policy 

Flint Hil ls Technical College is a drug-free educational facility. As such , we prohibit the use of 
non-prescribed drugs or  alcohol. If a student is suspected of drug or alcohol use or appears 
under the influence of drugs, a drug test will be administered by one of the nursing faculty 
members .  Random drug testing will be administered by the program faculty on a name 
drawing basis without advanced warning or specific suspicion. The Practical Nursing Program 
has implemented random drug testing as a fit for duty policy. (As an incoming enrollee each 
student is provided notification that drug testing would occur). If a test is determined to be 
positive the student will be required to meet with the Director of Nursing, Department Chair, 
Vice President of Stud ent Services and key Faculty member(s) to determine what disciplinary 
a ctions will be incurred.  The College policy fo r drug use will be followed: 

If drug or alcohol usage is verified through the drug test, the student will be reported to the 
appropriate law enforcement officials, and be subject to further disciplinary action including but 
not limited to suspension or expulsion in accordance with the FHTC Drug-Free College Policy. 

I n  today's work environment employees may be drug tested on a regular or random schedule. 
It  is the intent of FHTC Practical Nursing Program that students are aware of the possibility of 
drug testing in the work place. 

Violation of Student Conduct, Nursing or FHTC Student Handbook Policies 

Any violation of the policies in clinical and/or lab, classroom, on the grounds of FHTC, or in 
any location associated nursing-related activities or learning experiences, will result in a formal 
warning per the Student Performance Concern Form. Disciplinary action can also vary 
depending on severity of the incident based on faculty's expertise and knowledge. 

In addition, the violation may result in: 
(a) immediate removal from the setting, including, but not limited to the classroom, lab, or 
clin ical area ; (b) remediation/education; (c) probation (d) failure in the course; and/or (e) 
withdrawal from the nursing program. 
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Reporting Actual or Perceived Violations of Student Conduct Pol icies 

Any nursing student who observes an actual or perceived violation of the N�rsing Co�e of 

Conduct may report the actual or perceived violation to the Director o.
f Nurs1�g or  �esi�nated 

faculty. The Director of Nursing or designated faculty wil l  be responsible for investigating a.ny 

reported violation of the Code of Conduct. Actual violations wil l  be addressed p�r th.e n ur.smg 

program and FHTC policies. All communications associated with the rep�rte� v1olat
.
1on will 

remain confidentia l .  Refer to Nursing Code of Conduct for reporting possible infractions  

regarding academic dishonesty. 

Removal from Classroom, Clinical and/or Lab Experience 

The practical nursing program reserves the right to remove a nursing student from a . 

classroom, clinical and/or lab experience at any time because of (a) persistent problen:�t1c 

student behavior(s) or performance (b) violation of student conduct policies, or  (c) a critica l 

incident involving the student. 

Problematic Student Behavior(s) or Performance 

When a faculty member identifies that a student is demonstrating persistent problematic 

behavior(s) that is (are) not consistent with the behavior or skills necessary to meet course 

objectives, documentation is made on the Student Performance Concern Form. This form is 

then forwarded to the Academic Advisor/Counselor. If the problematic behavior(s) persists 

(persist), then the faculty member will determine if the student's behavior(s) is (are) a n  

immediate threat to safety. If the behavior(s) 

(a) is (are) not a threat to safety, a probationary period could be established. The Vice 

I 
I 

J 

President of Student Services will be contacted before the probationary period is 
� ... 

established to assess if institutionary probation is also necessary. The student may be .--1 
reque�ted to submit, in writi�g'. a plan to the faculty member at the beginning of the 

!allowing schedule? class, cl1ni�al and/or la� day that i�cludes goals and strategies to 
improve the behav1or(s) and a timetable for implementing strategies and meeting the 
goals. 

Probation. Probation (a) is a form�/ notification to a student via the Student 
Performance �on�ern Form regarding deficiencies that may result in his/her  failure 
to mee.t the ob1ect1ves o.f a course and (b) provides an opportunit to establish 
essential student behaviors needed to remediate the identified d 

y
fi . . A 

student's performance, including being placed on . e 1c1e�c1es. 

among nursing faculty in executive sessio 
probation, may be discussed 

n. 
If the corrective objectives have been met 
student and the student has met all the 

0 .at t�e end of the probationary period by a 

su�cessfully complete the course 
8 . bjectives of the course, the student will 

period during the entire time the �t d 
ei�g

· placed on .any more than one probationary 
may.res�lt in immediate fai lure (gra

u
d:�f 

'
.
�:n.rolled in the practical nursing program, 

termination from the practica l  . ) in a course and may result in 
nursing program. 

If the probat· · . ion is not successful! co proba�ion are not met, the studen� w· mp�eted by a student, or  if the terms of the 
result �n termination from the r 

. '11 fail t�e course (grade of "F"). This may also 
readmission. 

P actical nursing program with no o ption of 
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(b) is  (are) a 
.
t�reat

. 
to �afety, the student is removed from the setting and the behavior 

becomes a critical incident. 

Critical ln�ident. A criti?al incident is the occurrence of any action or inaction by the 
student which .compromises the safety and/or integrity of any person. Nursing faculty 
has the expertise and knowledge to determine what constitutes a critical incident. 
The occurrence of a critical incident requires the removal of the student from the 
setting. The occurrence of a critical incident may result in the student failing the 
course and no longer being allowed in any setting associated with the · fa iled course. 

Failure in a Course 
Any d ismissal from a course in the practical nursing program because of documented problematic 
student behavior will result in an "F" in the course. Failure in any course because of documented 
behaviora l  occurrences or a critical incident may result in dismissa l from the nursing program with 
no option to be readmitted to the nursing program. Before the student is dismissed from the nursing 
program, the Division Chair and the Vice President of Student Services or the Vice President of 
I nstructional Services will be contacted by the Director of the Nursing program and will be involved 
in the process. 

- 1 9 -
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ACADEMIC POLICIES 

Student Role, Faculty Role and Preceptor Role 

Student Role . . . . ces directed toward 

The role of the student is to �a
.�1c1pa!e in pl�n�ed expenen

nd efficiency consistent with 

performing health-related act1v1t1es with precision, safety, a
. . d disciplines The 

concepts and practices of all-encompassing healthcare entiti�; �n 
set forth t� them 

student is expected to abide by the clinical a nd classroo m  ��' e i n�� 
his/her role solel 

as documented in the student handbook. The student partic ipates 
t ,. . Y 

as a student from FHTC during a clinical rotation and not as  a n  employee a any c mical  

facility at  any time. 
Faculty Role . . . . . 

The role of the faculty person is to assist the student in  part1c1patm g  m planned 
. 

experiences in both the classroom, lab and clinical setting d i rected toward performing 

health-related activities with precision, safety and efficiency consistent  with concepts 

and practices of all-encompassing health care entities a nd disciplines , as well as that of 

the Flint Hills Technical College Practical Nursing Program .  The faculty person guides 

students in the nursing process and care planning. Faculty a re responsible for 

evaluating student performance with the use of multiple assessment techniques 

thro�gh testin�, 
.
quizzin�, group ?r individual assignments, daily lab/clinical activity 

rubncs, and cl1rncal  rubrics specific to the clinical course the student is participating in. 
Preceptor Role 

The role of the preceptor is to assist the student in participating in planned e 
· 

· th 1· · 1 tt' d. xpenences 
m e c 1rnca s� mg rrec!ed toward performing hea lth-related activities with 

· · 

safety a�? efficren�y �onsrstent with concepts and practices of all-e 
�rec1s1on, 

care entrtres and drscrplines, as well as that of the Flint H'll T 
. ncompassmg health • 

Nursing Program. After the student's experience w'th t 
1 s �chnrcal College Practical ' 

p�eceptor is responsible for evaluating the student'� sc�d 
design�t�d preceptor, the 

wrth the use
. 
of a grading rubric presented to the re 

ule� clm1cal performance 

The evaluation form will then be turned in t th 
� �eptor durrn g  preceptor orientation. 

and grade submission. 
0 e esrgnated faculty member for review 

E mployment while in Nursing Pr . ogram 
It rs recommended that a full t' 
k' 

- rme student · th '�� of employment per week Exces 
in e Nursing Program 

chrncal performance Stud t
. s work hours cou ld d . not exceed 20 hours of any 

or perform any skills
.
acqui�� sf��o 

t
�re wor�ing shall not �::at

1
ca /ly impact classroom and 

employee. e Nursing program Wh'I 
any part of the student uniform 

1 e they a . re working a s  a n  
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Student Advising 
All nursing students at FHTC have 

h 
. . access to a nurs · d · T e n u rsing advisor is a ble to provide the s .

rng � visor thru FHTC Nursing Faculty. 
resources and genera l  information a b  t 

tudent
. 
d1:ect1on regarding study habits available 

. ou academic life at FHTC. 
' 

In order to obtain the maximum benefi f . . 
given:  

r t  rom the nursing advisor, the following instructions are 

1 .  Always consult the nursing ad · FIR 
8 

. . 
visor ST before enrolling, adding or dropping any class. 2. e in contact wrth the nursing adviso I 

. . . 
a ny d ifficulty in classes. 

r on a regu ar basis, especially if you are experiencing 

3· �tud� the s�7et that outlines coursework needed for a technical certificate in Practical 

M 
ursing a n  or an Associate of Applied Science Degree in Health Administration a �a g e m�nt (H.A.M._>. If the student would like to seek a degree that is in addition to the 

certificate in the Nursing Program, the nursing advisor can assist in this matter. 
Faculty Governance 

Class officers ( President, Vice President, and Secretary/Treasurer) are chosen during the first 
semest�r of  courses by the first semester nursing student body. The class officers are 
respon s r ble for conducting in-class meetings as appropriate, as well as taking turns with the 
s econd s e mester class officers running CSO meetings once per month. Student Class 
pre sidents a re invited to attend Nursing monthly meetings. They are given advance notice 
through email  communication about dates and times of the meetings, as well as all pertinent 
handouts that are applica ble to them as a student. Any items involving fellow students or 
faculty a re discussed after the student representatives have been dismissed and the meeting 
has gone into Executive Session. Items discussed while the student Class Presidents are in 
attenda nce a re permitted to be discussed with classmates as necessary. 

The student designated as the Student Senate representative for the class is chosen by the 
a ppropriate Nursing faculty. This person will need to commit to time required for this position. 

Attendance 

The faculty believes that all scheduled learning activities, both class and clinical and/or lab, are 

essential and valid in  order to meet the objectives of the Nursing Program. If a student misses 

3 days of class or lab/clinicals, the student will be dropped from the respective course and will 

be required to reapply for admission to the Nursing Program. If a student chooses to leave a 

class session directly following an exam, quiz or assigned activity and does not participate in 

the entire class session or until the instructor dismisses the class, that class period for the 

student will result in a missed day o f  class and will count toward the cumulative 3-day 

a bsenteeism fo r  that course. 

If a student is tardy two times in a course during the same semester it will be counted as an 

a bsence for that  course (2 tardies equal 1 absence). 

Class attendance will be taken at each class session, in accordance with the policies of Flint 
Hills Technical College. 

Transportation 
Students are responsible for providing their own transportation needed for any activity and for 

traveling to and from clinical sites. Students who ca rpool should check with their insurance 

agents regarding insurance coverage. The Practical Nursing Program is not responsible in 

case of a vehicle accident. 
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II 

t FHTC. I n  the classroom setting 
. iassroorns a ach day of the week. 

d h N ursing c niforrns e s ·t th t d or ss Co ! 
t to be worn in t e ·ate nursing u 

. . /Observation 1 es - a ress 1. 
Street.clothes are no 

dent will wear appropn
d/ r lab or Fac1htY 

k )  (at the College) the stu 
ot apply to clinical

. 
a n 

� Student Ha nd bOO . 

(This dress code d�es n 
ther section of this NS 

code is addressed in ano 
ILL CONSIST oF : 

first day of class.  
THE C LASSROOM U NIFO R�:eRYDAY - lliCLUDINQ the I e rly and in good co ndition. 

• SCRU BS as follows -
I r must be clean , fit pro p 

FHTC logo t-shirts. 
,. SCRU B Tops - a ny co o , 

- tudents maY wear 
. . . 

F 'd ys in CLASS o n.!Y s 
fit prope rly and i n  good cond1t1on. 

n a_ 
ust be clean, I 

b 
SCRUB Bottom s - a ny color, m 

h'rt or other  jackets a re to e wom ,.. . ts sweats 1 s, . 

b · 
,.. LAB Jackets _  NO hood1es,  coa · 

tt rn of lab jackets 1 s  to e worn m the . Any color or  pa e . . during class time .  . . 1 addressed 1 n  a nother section of 
classroom Lab jackets for cl1n ica a re 

this NSG Student Hand book .  

• SHOES 
M I N I MAL color a l lowed (at the d iscretio n of the 

,.. Nursi
.
ng shoes or ath let ic s

d
ho

h
es

l
-

M UST be cove red ; no crocs or open-toed 
Nursing Faculty). Toes an ee s 

shoes al lowed. Shoes must fit properly and be neat and clean .  

• SOCKS 
>- MUST be worn. 

Consequences of not fol lowing classroom uniform policy: 
• Student will be sent home from class. If that class period is a testing day, the student 

will sti l l  have the abil ity to make up the exam but with a 1 5% deduction as per testing � 
policy. If the day should fall on a quiz day, the student will receive a zero for the quiz 
per quiz policy. 

Use of Electronic Devices in Classroom, C l in ica l and/or Lab:  (e.g.: cell phones, smart watches, laptops I-pods games rec d '  d · . . , , , or mg ev1ces, etc.) • No electronic devices can be used or be activ . h . . setting unless directed to do so by the c 
� in t e classroom, cl in ical and/or lab 

• Smart watches (Apple iWatch FitB't G 
our�e acuity member. 

during examinations and qui�es 
�· . 1 armin, etc.) must be placed with the cell phones St d t · 1 1 1 • • a i  ure to do so ma · . . . • u en. w1 P ace his/her cell phone in a . Y result in d1sc1pl inary action. 

����,:�Y 
b
r
�!h

� �esponsible instructor ������ted area in the classroom that is 
. 

u in the student being asked t l
e course is in session . Failure to Disregard for this policy ma re . 

o eave the classroom 1 .  If an electronic device d.Y suit in the fol lowin . 
. 

receive a Mzero" for h' /h
1srupts during a qu iz 

g. 
is er grad or test p · ·u 2. Ce l l phones are NOT 

e. enod • the owner of that device WI 
• If a cell phone or

allowed in the cl inica l clinical and/or lab 
any other electronic 

an�/or lab. 
Will lose all I' . ' the student . device is b 

• If a 
c in1�al and/or lab 

W�l l be asked to I 
rought in or used inside the 

sus;!��
n
� 

incident occu
:o1nts for that day

eave the clinical a nd/or lab and 
rf' 

e or expelled fro� a:hthe clinical an
.
d/ r 

e Nursinn o 
or la b, the sturf Pnt mav be 
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Department Com munication 
Communi�ation in the nursing program is d . . . 
check therr FHTC email account d .1 � 

one via email. It rs the student's responsibility to ar Y •0r proper communication. 

Class Absences 
When an absence occurs, the student will b . 
presented. It is the STUDENT'S . . . e held responsible for the content of the lesson 
has been m issed. 

respons1b1/ity to contact the instructor in order to learn what 

Bereavement Leave 

In the eve�t that an immediate family member has died, the student will be excused for three days pend in� proper documentation. Any days beyond those days that the student may choose .to mrss :WV''! NOT be excused and the individual will receive a zero for the days missed. lmmed.rate family includes father, mother, brother, sister, son, daughter, husband, wife, 
domestic partn�r, .grandfather, grandmother, grandson, granddaughter and in-laws or 
step/�oster �a�r/y in th�se classifications, or those who have served in the capacity of parent 
or child. Pollcres on qurzzes & assignments will not change. 

Mandatory Obligations 
:ending proper

_ 
documentation, any mandatory obligations, such as citizenship, military duty, 

Jury duty, etc. wrll excuse the student from all absences during that obligation. 
Exams, quizzes and/or course work must still be completed before the next scheduled class 
period the student is scheduled to attend after fulfilling the obligation. Failure to complete 
these exams, quizzes, and/or course work by the next scheduled class period the student is 
scheduled to attend after fulfilling the obligation will result in zero for course points. 

Pregnancy 

As soon as  pregnancy is diagnosed, the student must provide a written re/ease for lab and/or 
clinical activities from the student's physician, APRN, or PA to the Flint Hills Technical College 
nursing department. The release must state which activities, if any, are limited. Following 
delivery, another written release is required prior to returning to any clinical or lab course. 

Clinical and/or Lab Absences 

If the student misses 3 clinical and/or lab days of the clinical and/or lab course, the student will 
be dropped from the course and will be required to reapply for admission to the Nursing 
Program. If a student is tardy two times in a course during the same semester it will be 
counted as an absence for that course (2 tardies equal 1 absence). 
There is NO clinical and/or lab make-up. NO points will be awarded for days absent. 

It is the student's responsibility to email or call his/her specific clinical and/or lab instructor(s) 

using the DESIGNATED email and phone number(s) as provided to the student. Do NOT call 

the instructor's office phone as the instructor will NOT be in their office that clinical and/or lab 

day. Texting messages to the clinical and/or lab instructor will NOT be used as a substitute for 

the phone call; text messages will NOT be acknowledged. 
Failure to call the clinical and/or lab instructor within 30 minutes after clinical and/or lab is in 

session wHI be considered, a "NO CALL, NO SHOW" and result in the loss of an overal! lette� 

grade in that clinical and/or /ab course. There is NO clinical and/or lab make-up. NO pornts wrlf 

be awarded. 
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Grgdlng Pollcl! 
SCAL5 

1 00% 90% - A 
. 

-

89% 84% - B -

83% 78% - c -

77% 70% = D 

69% or below = F 

Progression Requirements 

Throughout the Nursing Program,  students m ust maintain o r  secure: 

• A grade of "C" or  better in all  courses required for the nursi ng major. 

• All first semester courses must be completed successfully before a student can enroll in 

second semester courses. These courses include the core curriculum courses of NSG 

1 0 1  KSPN Fundamentals of Pharmacology, NSG 1 2 1 KSPN Foundatio ns of N u rsing,  

NSG 1 22 KSPN Foundations of Nursing Clinica l ,  NSG 1 25 KS PN Nursing Care of 

Ad ults I ,  and NSG 1 26 KSPN Nursing Care of Adults  I Cl in ica ls .  

• Any deviation �rom this progression wil l  only be with the approva l and recom mendation 

of the appropriate Instructor, in co-ordination with the Director of Nursing and the Dea 

of Enrollment Management. 

n 

Absence of Course Success 
• If assessment of a student's work in  a nursin h 

progress, the faculty and student may initiate
g

a
c��i�e s ows a _ lack of academic 

for student remed iation will be determ i ned o n  a . d��d
plan of l�provement. The need 

n m 1v1 ual basis 
• �f a final nursing course grade falls below a "C" 

. 

�nstructor to schedule a meeting to d iscuss th 
, the s�udent will contact the course 

ins�ructor will discuss strategies for the stude:i �nsat1�factory grade. The student and 

pe ormance when repeating the course. 
o imp ement that may enhance 

• A student who earns a final grade of a "D" 
course, a� well as the course th . 

or  �n "F" in a nursin 
example, if a student fails NSG 

�� 1s  a co-requ isite to the co 
g co urse m ust repeat the 

b� �equired to retake NSG 1 22 KS� KSPN Foundations of 
�rse that was fai led . For 

s u ent may be required to 
N Foundations of N . 

ursrng, the student would 

:�;h
s�u

�art of readmission i��� �erta in ski l ls in  Found�7-mg Cli_nical with NSG 1 2 1 .  A 

necessa��:,�sve-enroll , be accep�:� lbclrnica l  and/or lab1
.
o�s

h 
cl inical and/o r  lab prior 

student's trans�rip��:HTC Catalog state; :�e Admissions Comen.: cou rse is repeated, 

course wi ll be used' in 
o
d
wever, . only the grad 

at a ll course grad 
m1 ee .and then pay the 

• Upon successful 
etermining overall  

e for the last enrol l  
e s  rei:nam o n  the 

the nursing prog 
completion of a re 

grade Point avera 

ment m a repeated 

the progression ��� if the stud ent ��abted nursing cour 
ge

. 
ourses.  een ac se, stude t cepted and th 

� s may prog ress in 
e re is  av · 1  b 

Admiss · 
a1  a le space in 

ton to th guarantee 
e Nursing p 
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t ' 

, .  

Leave o f  Absence 
See the FHTC Student Handbook for the 

. 

. 
policy and procedure to file for a leave of absence (LOA). Students a re a d vised to consider se 

. 
requesting a LOA, a s  consideration 

;���sly the 
.
benefits and

. 
consequences associated with 

denied. Consideration for reentry is d 
ee�try rnto the n�rsrng program may be approved or 

coursework completed duri 
epen ent upon available space in the courses, any 

led to the student  being o n  
�b�

.
e lea ve o f  absence, and resolution o f  factors that may have 

After the time a llotted for the LOA d 
t 1 

• as ocumented on the Leave of Absence form the student mus rea p p  Y to the practical nursing program.  If a student on a leave of absence fails to rea pply, the student may be required to repeat the entire nursing curriculum. 

Nursing Lab S kills 

If a stud�nt receives a competency grade of 77.4% or less in any of the skills for any nursing labs, 
h e/sh e  will have two more opportunities to be successful. The student will receive the initial score 
o btained for the purpose of grading. If, after three opportunities the student is still unsuccessful 
h e/sh e  will be withdrawn from the course. If a make-up lab is required, due to absenteeism, the

' 

student will receive a 1 5% deduction in total points for the make-up skill. 

Student Responsibi lities with Use of High Fidel ity Simulators 

High fidelity simulators are used in the Practical Nursing Program to allow the student to 
develop n u rsing knowledge, skills, and attitudes through participation in a realistic scenario of 
patient care .  Scenarios a nd simulation experiences re/ate to the theory; laboratory or 
practicu m  course o bjectives. Student responsibilities include the following: 

1 .  All students will wear  clinical and/or lab required scrubs when participating in /earning 
a ctivities. 

2. Students should bring their individual stethoscope, bandage scissors, blood pressure 
cuff, and pen light for use during the simulation experience. 

3.  Students will wash their hands immediately prior to the simulation to remove stains, ink, 
or oils. 

4. Gloves will be worn if touching the simulator. 

5.  Standard precautions will be adhered to as in the clinical environment. 
6. Students should not tell information to the fellow students during the simulation, unless 

requested by faculty, or as a direct part of the role in the simulation. 
7. To maximize learning opportunities during the simulation, conversation and discussion 

will be limited to the scenario itself. 
8.  After a learning experience, students should not  share details and activities with 

students who have not participated in the learning experience. 
9. Once the simulation experience is completed, students should help restore the 

simulator and environment to the original state. 
1 0. Minimum expectations for simulations include a nd are not limited to: 

a .  Introduction of self to the "patient". 
b .  Use of standard patient identification procedures. 
c. Use of the six rights of medication.  
d.  Demonstration of assessment and data collection skills. 
e .  Effective communication with interdisciplinary members, patient, families, peers. 
f. Active participation in case scenarios/simulation debriefing. 

1 1 . Sign and adhere to the Practical Nursing confidentiality agreement regarding simulation 
1'3h !:!divities. 
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Extra Credit Policy extra credit points for a ny n ursing courses. 
The Practical Nursing Program does not allow 

late Written Work ·t ·s due immediately when the stud 
If an assignment or written work Is missed due to abse;�=���es ill o n  Monday e ve�ing and is 

returns to that class at the college. (e.g. Sally Studen 
·ng Sally turns in her a s�rgnment at 08� 

unable to attend class on Tuesday. On Wednesda� momr 
·
' 
nment is not turned m the first da11 

· b ded 1f the assrg tJ t' 't th t d ' 
when the class begins.) A zero (0) will e reco.r 

·n-class assignme n  ac ivr. y, e 5 u ent Wif 

back to that class. If the assignment is exclu�ively an 1 
d the resulting grade will be a zero. 

not have the opportunity to make up such �ssignmen.
t a� lab o r  clinical. Assignments not ttJ 

Late work will not be accepted if � stud�nt is �resent in c
(�t��/es� prior a rrangements have been"'

in by the assigned due date and trme will receive a zero 

made with an instructor. 
Quizzes . . If the student is late o r  absent, quizzes 
Quiz results will not be discussed dunng cla�sroom time: uiz he/she may m ake a n 
cannot be made up. If a student has a question concerning a q • 

appointment with the instructor to review the quiz. 

Exam s  
Books, purses and backpacks are to be left in student lockers o r  o.n the floo r  u n

.
d er their desks 

during examinations. Student will place his/her cell phone in a designa ted area in the cla ssroom � 

is determined by the responsible instructor when the course is in session.  

If the student is unable to take an exam at  the scheduled time, he/she s ha ll take the exam later 
according to Program policy, with an automatic 1 5% grade reduction .  The student is responsib/� � 
schedule a time with the instructor to make-up the exam. No exams will be given early. Make-up � 

exams must be taken before the end of the day on the first day the student returns to class or .i:� 
clinical, or at a time designated by the instructor. If the student has not taken the exam before the'f'il 
end of the day or at a time designated by the instructor, the student will receive a zero "O" for the 
exam. 
Exam results will not be discussed during classroom time If a student has a quest1·0 · 

h I h . . . · n concerning an exam, e s  e may make an appointment with the instructor to review the exam 
Grades 

· 

Grades are available on the internet at www. fhtc.edu under M FHTC 
ATI Utilization and Testing Policy 

y 
· 

What is ATI? 
• Assessment Technologies Institute (ATI) " d . 011ers resources d · aca em1c and NCLEX success. esrgned to enhance student 

• The co
.
mprehensive program offers multi le 

I
Thes� rnc/ude assessment indicators for �ca�

sse�sment and remediation a ctivities. ea:nrng styles. Online tutorials, online p�a t' 
em1c �uccess, critical thinking and ma1or content areas i · c ice testing a d 

the PN program conte��ursr�g are also available. Thes 
n proctore

.
d testing over th� 

confidence and famifiarit 
as��st s�udents to prepare m 

e �I !ools, 1n combination with 
• Data from st d . 

Y wr using content. 
ore e ic1ently, a s  well as increase 

u ent testing and improvement and outcom 
remediation can be u d e eval uati se for pr; , 

• ATI information and . . 
on. ogram s quality 

. onentatron ,., page. It is highly reco 
esources can b 

orientation materials f
:��:�ed that You spe

�:�;:ssed f�om your student home Your ATI student's h
e navigating these valuable 
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Tutorials: 

• A Tl ?ffers many unique on line tutorials T . 
n u rs i ng students how to think l 'k  . he tutonal Nurse Logic for instance teaches 
to make s o und clinical d ecis·ro 

' e a
l 

nu rs:. how to take a nursing assessment and how · ns. earning system ff 
· 

n u rs ing content a rea s  that al l  t d 
o ers practice tests in specific 

critica l  thinking g uide to hel �t:d
s u ent� to apply the valuable learning glossary, and a 

tutori als m a y  b e  available a�d 
·11eb

nts gar.n an understanding of the content. Other 
A 

wr e assigned as appropriate. 
ssessments :  

• Assessments will help the st d t .d .fy a ctive leamin I 
. 

u en ' en'.' what they know as well as areas requiring 
p roctored 

g review. There a re practice assessments available to the student and assessments that may be scheduled during courses. 
Active Learn i n g/Remediation:  

• Active Leaming/Remediation is a process of reviewing content in an area that was not l e a rned o r  not fully understood as demonstrated on an assessment. It is intended to 
h e lp the student review important information to be successful in courses and on the 
NCLEX. The student's test report called their Individual performance profile will 
contain a l isting of the topics to review by using a focused review which contains 
l inks to A Tl review modules, media clips and active learning templates. 

ATI Proctore d  Course Assessments will account for 1 0% of cumulative grade in 
designated c o u rses (with the exception of the ATI Predictor Exam, please see below). 

See syllabi for specific courses. See individual course syllabi for grade/point 

breakdown. FHTC PN program's benchmark is aimed at level two proficiency on any 

p roctored course assessment. Please see appendix for each course proficiency level 

two s core. 

At the end of the final  semester, the student will take the proctored assessment: ATI 

Predictor Exam . This exam correlates the score of the predictor exam to the success of 

the first time a ttempt on the NCLEX-PN. 

• The predictor exam will  be administered during NSG 225 Leadership, Roles and 

Issues. 

• The exam will  account for 25% of the overall grade for the course. 

• Recommended level of achievement for the ATI Predicator Exam is 0.94 or 73.3-

74%. 

Assessment 

(Policy 5.03 College Policy Master, Human Resources) 

Flint Hills Techn ical College is committed to students at all levels of our institution. External 

a nd internal tools are utilized to determine the extent of student learning, workforce 

preparedness, a nd satisfaction related to all elements of the student experience. The goal of 

any well-designed institution wide assessment process is to identify the elements of 

instruction, service, and student preparation that are consistently effective; as well as, identify 

those areas that  over time indicate a need for attention or improvement. It is important to note 

that  when best practices based on statistical evidence indicated by valid data is identified and 

shared institution-wide, all students and stakeholders benefit. Flint Hills Technical College 
- · ·-�'"'"' nf ���P�sment tools to meet these goals and it is an ongoing , continuous 

I 

j 
I 
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Withdraw I from Classes . · is Technica l  College prior to the end of a 
Students finding It necessary to leave Flint �' 1

f the admissions office. Otherwise, an "F" 
semester must arrange for official withdrawa ro�emester. Students who simply stop 
may be recorded for each of t�e co�rses for t�at 

Flint Hills Technica l  College but may be 
attending classes are not officially w1thdr�wn rom 

of absence from the progra m or an Pllt 
on non-enrolled status after five conse�utive da

f
ys 

the program ma y  severely impact a 
individ ual course. Failure to officially withdraw ro� 
student's application for readmission into the nursing program. 

Tes t  Before Transcript N b  & th ffi · t k. the NCLEX-P e1ore e o 1c1al  FHTc The term Test before Transcript is defined as a ing 
nferred) has been 5 transcript ( i .e. ,  one that shows that a nursing degree has ��en c�uesting in itial licens�nt .to the 

Kansa s  State Board of Nursing (KSBN). The student mus e re 
ffi . / t . . re in 

Kansa s  or  any other state that allows NCLEX-PN testing before a n  ° icia ranscnpt is 
received by the state board of nursing. 
The student must: 

1 .  Not be on probation in the program, have no holds on their student account, a nd be in 
good academic standing. . . 

2. Attend/participate in all three days of the live ATI NCLEX Review sessions .  . 
3.  Obtain a percent correct score on the summative or final ATI Proctored Predictor exam 

that would result in a 0.94 predicted probability of passing NCLEX-PN. 
A student requesting approval to Test before Transcript and meeting qualifying criteria must: 

1 .  Notify the Director of Nursing of intent to Test before Transcript. 
2.  Obtain the KSBN Approval to Test form from www.ksbn.org for the state of  Kansas; if 

the student wishes to test in another state, the student is responsible for gathering the 
correct form. 

3. Complete the KSBN Approval to Test form and return it to the Director of Nursing. 
Once the criteria outcomes are available to the Director of Nursing, he/she will be responsible 
for reviewing the applications, approving qualified applicants, and sending the completed 
forms to KSBN. 
Students who have been approved by the Director of Nursing will be eligible to take the 
NCLEX-PN once the student receives the Authorization To Test (A TT) from a n  a uthorized 
NCLEX-PN testing center. 
A stud.ent testing be�o�e transcript is not permitted to practice as a graduate n urse or practical nurse m Kansas until lrcensed as a practical nurse by KSBN. 
A /ic�nse will be .granted �hen the student successfully completes the NCLEX-PN, KSBN receives a n  officia l  transcript and the student meets al l  KSBN li'cen · t sure requrremen s.  
FHTC will grant an official transcript when al l  nursing and FHTC d t '  · t e met. gra ua ion reqwremen s ar 

G raduation 
All nursing students are expected to attend the graduatio . . 
Upon successful completion of the practical nur . 

. n ceremony and pinning ceremony. 
technical certificate in practical nursing and to w

�ng 
t
�umculum, the graduate is entitled to a 

debts owed by the student must be paid prior to ��d 
e �olle�e �ractical nursing pin. Any 

released to send to the State Board of Nursing u�n 
uatro�/pi�ning. A transcript will not be 

completing the practical nursing program, a studen
1
t �II 0.bl!gations are met. Upon successfully 

N ursing to take the licensing exam. 5 elrgrble to apply to the State Board of 
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�pealing a G rade 

All appeals for grade change shall follow the Flint H'I/ T 
. 

1 s echnical College Student Handbook. 

filing a Complaint 

see the FHTC Handbook for polic'e d 1 s an procedures regarding filing a complaint. 

Academic Counseling 
The faculty, at  m idterm or any other f d · 

not making satisfactory progr t 
im

d
e eemed appropnate, will counsel any student who is 

. ess owar course competencies. Written counseling notes may be gi�en for poor attendance, unsatisfactory performance in clinical and/or lab and/or unsatisfa
.
ctory g rades. The student and the instructor sign this report. Students are given an oppo rtu� ity to res�ond to the instructor's concern and are encouraged to do so. A copy of the 

cou�seling note �'"· be given to the student and to the Vice President of Student Services or 
des1gnee. The ongmal will be retained in the student's file. 

Clinical and/or Lab Guidelines 
A. Uniforms 

The student's uniform consists of charcoal (dark grey)-colored, full-length scrubs. No Capri 
scrub pants will be allowed. An example of an appropriate brand that carries the correct 
color of scrubs is Cherokee. Socks and undergarments must be worn. A navy, white, 
black, grey or burgundy colored undershirt may be worn under the uniform top. The student 
is responsible for the care of his/her uniform, which is to be kept clean and in good repair. 
S hoes m ust be athletic or nursing shoes. Toes and heels must be covered; no crocs 
a l lowed. Clean socks must be worn. Shoes must fit properly and be neat and clean. Color 

m ust be appropriate for professional work and is allowed only at the discretion of the 

n u rsing faculty. 

A navy blue, charcoal or burgundy colored lab jacket may be worn over the student uniform 

in the clinica l and/or lab area. The student's nametag must be readily visible. For field trips 

appropriate attire will be determined by the instructor. No personal sweatshirts, hoodies, 

jackets or coats can be worn in the clinical and/or lab. 

FHTC student nametags are obtained through the nursing department and are to be worn 
at all  times while at the clinical and/or lab or facility/observation site. Nametags must be 
removed before leaving the clinical and/or lab or facility/observation site. Replacement 
nametags are available from the HHS Administrative Assistant at the current replacement 
cost. Replacement nametags may take up to 24 hours to procure. Nametags from a 
student's place of employment will not be accepted as appropriate form of identification. 

The student's hair is to be kept clean and off the collar. Unadorned hair clips or hair combs 
may be used to secure hair firmly in place. Long hair must be pulled back and styled so 
that it does not fa ll forward. Inappropriate hair style or hair color is not acceptable. No hats 
or visors permitted in lab/clinical. The instructor will make the decision on this issue. 

Male students must be clean-shaven if a beard or mustache is not worn. Any beard or 
mustache m ust be clean and neatly trimmed. 
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. . I (see instructor). Short, w�l�-groomed tinge . 
Makeup should be appl ied appropnate y 

) are required during cl 1nrcal and/or lab 
rrna11s 

(nail length MUST be bel?w ends of ��ger�
ly jewelry permitted d u ring cl in ical and/��es. 

No cryl ic nails; clear polish ONLY. e .0 ab: 
• pl In w ddlng band (NO stone s�mgs) 

uges a llowed;  solid fi l lers/plugs must b 
• post arrlngs worn in the ears·N ear 9� a clea r  post in the nose .  e �Orn. 
• N O  other facial jewelry is al lowed excep 

. 
. t d es not deem the u niform professi 

The student may be sent home if the rnstruc or 0 onany 
appropriate . 

B. Clinical and/or Lab Assignments . . 

Students wi ll be provided with clinical and/or lab schedules beff.r� t�e c�� ic� I a
b

nd/or lab 
experience. Students must show evidence of preparation for c rn ica a n  o r a 

assignments. This includes but is not l imited to: 
• Having the necessary documentation for the specific c l in ical  a nd/or lab site. 

• Having the proper equipment when reporting to the cl inical a n?lor lab site (�.g. ,  
black and red ink  pen, stethoscope, blood pressure cuff, pen l ight ,  watch with 
seconds, FHTC student nametag , etc . )  

I f  there is evidence that the student is not ready for clin ica l and/or lab,  the student 
may be asked to leave the clin ical  and/or lab area and sent home.  If a stude nt is 
requested to leave a clinical and/or lab area for lack of preparation,  this will b e  
counted as an absence i n  cl in ical and/or lab and the lack o f  preparation wil l  be 
reflected in the student's cli nical and/or lab grade. Students should expect to have \ 
adjustments or  changes made in the assignments during cl inical a nd/or lab hours in 

� order to take advantage of learning situations. .,._-
Students should be aware that cl in ical and/or lab assignments may b e  scheduled during 
day or evening sh ift. Nursing instructors work with the clinical a nd/or lab facil ities to 
p rovide clinical and/or lab experience. Cl inical and/or lab schedules a re d ictated by patient 
load and facil ity availabil ity. IF A STUDENT DOES NOT REPORT IN IT WILL BE 
COUNTED AS AN ABS ENCE! 

' 

Pape�ork that. must be turned i� for these clinical and/or lab a ssignments should be turned into the instructor per the instructor's directions.  
C. Observational Assignments 

Observational ass ig.nments are arra�ged f?r the benefit of the student's learning. The facility's 
staff members are first concerned with their own respon 'bTf . d t's questions  as they are able during th . s� I I ies and will a n swer stu en 

' e course of their assigned responsibi l it ies .  
Students are g uests of the observational facTt d . · I behavior at al l  times. 

1 1  Y an are to d isplay a ppropriate profess1ona 

Stude nts wi l l report to the observational facil it . . 
experience.  Students will notify the nursin d 

Y at the ass1g n�d t ime for the o bservational he 
clinica l  and/or lab or  facility/observation sire .:Partment at � l int Hil ls Technical College and t , 

. . 
1 unable to arrive at the scheduled time. &tG?' Clin ical and/or lab observation experience d • 

Nursing,  "means the process in which the ��s
de�fin�d by the Kan sa s  State Board of 

t views hea lth care interventions but does 
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not participate in  the interventions.  Affiliatin . 
care. However, a student may use any of th

g a
fi
gency personnel a:e respon�1bfe for patient 

f b 
. . e 1ve senses while with the patient for the sole purpose o o serving while the agency professional that h ed d · 

to the patient su pports the student The instructor shall no�� asses� d 
�n b provided �re 

the students shall be included in the faculty-student ratio " K:�:��'�urs� pe,;':r�c�e��t 6� 
1 -1 04f 

. -

o. Facility Policies 
Students ar� requi_red to o�serve the observational facility's policies imposed on its employees in  rel�t1on. to �llent welfare. The facility has the right and obligation to resolve 
�ny problem o r  s1tuat1o n  in favor of the client's welfare and may restrict the student inv�lved t� th� role of an observer until the facility staff and FHTC Faculty member can 
clarify the incident. The facility a lso has the right to remove a student from the clinical 
and/or lab area in order to protect the client. 

E. Invasive P rocedures/Medication 
Students may not perform any invasive procedures without the presence of an instructor or  
give med ications without the knowledge or consent of the instructor. Failure to comply with 
this pol icy may result in dismissal from the program. 

F. Classroom, Cl inical and/or Lab Behavior Guidelines 
• Be o n  time. 
• Notify instructor if unable to attend clinical and/or lab. 

� It is the student's responsibility to phone or email his/her specific clinical and/or lab 

instructor(s) using the DESIG NATED information as provided to the student. Do N OT call 

the instructor's office phone as the instructor will NOT be in his/her office that clinical 

and/or lab day. Texting messages to the clinical and/or lab instructor will NOT be used as 

a substitute for the phone call or email; text messages will NOT be acknowledged. 

� Failure to notify the clinical and/or lab instructor within 30 minutes after the clinical and/or 

lab is in session will be considered, a "no call, no show" and result in the loss of an 

overall letter grade in  that clinical and/or lab. There is NO clinical and/or lab make-up. NO 

points will be awarded. 

• Be prepared for clinical and/or lab. This includes stethoscope, blood pressure cuff, pen light, 

nametag black and red ink pen, watch with seconds, drug handbook, textbook, nursing 

diagnosi� book, and paperwork appropriate for the clinical and/or lab situation. 

� You may be sent home and counted as absent from clinical and/or lab if you are not 

prepared for clinical and/or lab. 

• Uniform appropriate, unwrinkled and clean with proper colored undergarments and good 

personal hygiene. 

• Hair off collar. Long hair m ust be pulled back and styled so that it does not fall forward. 

• Tattoos must be covered to maintain a professional appearance. 
• No gum chewing. 
• No cigarette odor. 
• No perfume, cologne or scented lotion. 
• Professional conduct: 

� Respect for other classmates. 
� Respect for instructors. 
� Respect for staff. 
� Respect for clients and family. 

� Do not talk when others are talking. Do not interrupt when others are talking. 
� Treat others as you would want to be treated. 
� Allow everyone the right to their own opinion. 
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+ K ep your feet off the furniture. 
+ Do not sit on the beds. 
+ Do not watch TV when caring for clients. 

. 

_. Keep information concerning client and family confidentia l. 
. 

+ Remember others are listening. Keep your language appropnate. 

+ Nurses and instructors are in charge. 

+ Give up the charts for the nurses, other staff and physicians. 
+ Keep quiet during report. Ask questions after report. 
+ Give up your chair to the staff and physicians. 
+ Must have paperwork done by end of shift if required. 
+ Do not argue with the staff or instructor. . , 
+ Make a point to introduce yourself to the staff member who has your cl1�nt s care. 

+ Report on your client (accurate, concise information) to staff before leaving for breaks, 

lunch and at the end of the day. 
� No cell phones on the clinical and/or lab floors. Leave them in your vehicle. 

� Use the stairs instead of the elevator. 
� Take appropriate action to ensure the safety of clients, self, and others. 

• Do not administer medication without the instructor's consent. 

G. Refusal to Care Policy 

The American Nurses' Association Code for Nurses states "The nurse provides services with 
respect for human dignity and the uniqueness of the client, unrestricted by consideration of 
socia l or eco nomic status, personal attributes, or the nature of health problems," A Code for 
Nurses, America n Nurses' Association ,  Kansas City. 

During the clinical and/or la b rotation nursing students will spend time in the clinical and/or lab 
setting . FHTC Nursing Faculty will supervise students during their clinical and/or lab rotation 
and ensure students are not functioning beyond their scope of practice or level of knowledge. 
FHTC Nursing Faculty will assign (or assist in the selection of) clients that will reinforce and 
allow the student to relate theory to practice. As a result, students will be exposed to many 
diverse client situations. The student may be assigned to a client with whom the student may 
have some personal conflict. If a student feels unable to care for a client, the instructor will 
make an appropriate evaluation and will reassign as necessary. 

H. Confide ntiality Statement 

Any information, either written or oral, having any relevance to client care is considered strictly 
confidential .  Discussion regarding clients is restricted to the proper professional environment 
under supervision of appropriate healthcare professionals. Under NO circumstances is it ever 
appropriate to discuss a client or a client case in a public area. A breach of confidentiality may 
be grounds for d ismissal fro m the program. 

Management of Exposures 
If a student has a parenteral (e.g. needle stick or cut) or muco us membrane (e.g. ,  splash to 
the eye, nose or mouth ) exposure to blood and other body fluids or has a cutaneous exposure 

involving large amounts of blood or prolonged contact with blood (especially when the 
exposed skin is chapped, abraded, or afflicted with dermatitis), the student will notify the 

clinical and/or la b instructor of the incident immediately and the agency policy for exposure to 
f bodily fluids will be followed. Any costs incurred because of this exposure will be the 

--

responsibility of Flint Hills Technical College. 
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!clury/l l lnes s  
AnY time a student suffers a n  injury or is il l wh · i  f . . 

• lab area, the student will immed iate ly report th
i
e
e unctioning as a st�d�nt in a ciinical and/or 

students are required to carry health insurance 
�c�u

k
rren� to the chrncal and/or lab instructor. 

nursing program .  n eep it u p  to date for the duration of the 

EXPENS ES IN CURRED AS A RESU LT OF AN INJU 
CLINICAL AND/OR LAB ARE THE RESPONSIBILl;����L��;E�� �CHOOL OR 

. I NFECTION PREVENTION PROTOCOL 
Stu?ents will follow Standard Precautions and Transmission Based Precautions per Instruct· 
Polley. ron 

1 .  Stude nts who have exudative lesions or weeping dermatitis should refrain from all direct 
client care and from handling client care equipment until the condition resolves. The 
cl inical a nd/or lab instructor will have the final decision in such cases. 

2.  Students should take precautions to prevent injuries caused by needles, scalpels and 
other sharp instruments o r  devices d uring procedures, when cleaning used instruments, 
during d isposal of needles and when handling sharp instruments after procedures. To 
prevent needle stick i njuries, needles should not be recapped or otherwise 

manipulated . After they a re used, disposable syringes and needles, scalpel blades and 

other sharp items should be placed in a puncture-resistance sharps container for 

�i:o:�� who have a fever should not attend class, clini�al �nd/or lab session�. The 

3· t d t hould be fever free without the use of any med1cat1on for 2 4 hours pnor to 
s u e� s

t lass clinical and/or lab.  Failure to comply with this policy wil l  result in the 
retumini � c �t home from class, cl inical and/or lab. The resulting grade for the day 
student eing s

A
e

Student Performance Concern Fonn wil l  be completed for the incident 
will be a zero . 
..... �rt rP.viewed with the student. 
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.. , 
.. , , 

,. 

cso 

The Health and Human Service Departments of  Flint Hil ls Technical  C? l lege p�rti�i pa�es i� the 

health care organization "CSO" (Community Service Organization).  This organiza ion as e en 

establ ished to al low to students to excel i n  their chosen health care fie ld .  Each program 

' participates in leadership of regular monthly meetings with officers elected by the students 

from their respective programs. 

All nursing students are required to be members of the Community �erv:ice Organization. This 

organization affords the students an opportunity to develop leadership skills and lear:i more about 

civic and professional responsibi l ity. CSO is incorporated as a part of the Nursing Program 

curriculum. 

Each student wil l  be required to obtain 4 hours of community service each semester, for a total of 
8 hours for the entire nursing program. If a student achieves more than 4-ho urs of community 
service in the first semester, the extra hours wil l  be carried over into the seco nd semester. The 
student wi l l  receive course credit in NSG 1 26 Nursing Care of Adults I Clin ical first semester, a nd 
NSG 223 Nursing Care of Adults I I  Cl in ical in second semester. Fa i lure to meet this requirement 
by the conclusion of each designated course will result in the student receiving a red uction in 
course credit for the designated course. This is worth 5% of the overall  grade. The CSO act ivity 
MU ST be community oriented with humanitarian fulfi l lment with a form fi lled out and sign ed by an 
agent of the activity. Examples include but are not l imited to : (must get prior approval to an 
activity if it is not listed as an example) 

• Com munity Health Fairs 
• Community Baby S hower 
• Teddy Bear Clinic 
• Blood Donations 
• Food Drive Donations 
• Salvation Army Volunteer 

. . 
HEAL TH SERVICES AVAILABLE FOR STU DENTS 

���� �;�! ���h��c��� :Z9����� �����n��;: :e�i�:Z 0:0�7alth-related services to t�e s�udents at 
Clinic, Public Health Clinic, Dental Clinic, Family Plannin

p 
Cli��d by the Health Center. Pnmary Ca�e 

. 
Care, WIC, Social Services, Project TEEN o· b t' C I 

g �· Materna � & Infant Healthcare, Pediatric 

Det�ction Works. To contact the Health C�n�!r �l��s� :�?��ive, Behavioral Health and �arfy 
services offered visit their website at www .flinthillshealth.org 

0 . 342.4864. For more details on the 
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APPENDIX A 
Functional Abilities Categories and Representative Activities/Attributes 

Gross Motor Skills 

Move within confined spaces 
Sit and maintain balance 
Stand and maintain balance 
Reach above shoulders (e.g., IV poles) 
Reach below waist (e.g. ,  plug electrical appliance into wall outlets) 

Fine Motor Skills 
Pick up objects with hands 
Grasp small objects with hands (e.g., IV tubing, pencil) 
W rite with pen or pencil 
Key/type (e.g. ,  use a computer) 
Pinch/pick or otherwise work with fingers (e.g., manipulate a syringe) 
Twist (e.g., tum objects/knobs using hands) 
Squeeze with finger (e.g., eye dropper) 

Physical Endurance 
Stand (e.g., at client side during surgical or therapeutic procedure) 
Sustain repetitive movements (e.g., CPR) 
Maintain physical tolerance (e.g., work entire shift) 

Physical Strength 
Push and pull 25 pounds (e.g., position clients) 
Support 25 pounds of weight (e.g., ambulate client) 
Lift 25 pounds (e.g., pick up a child, transfer client) 
Move light objects weighing up to 1 0  pounds (e.g., IV poles) 
Move heavy objects weighing from 1 1  to 50 pounds 
Defend self against combative client 
Carry equipment/supplies 
Use upper body strength (e.g., perform C�R. �hysically restrain a client) 

Squeeze with hands (e.g., operate fire extinguisher) 

Mobility 
Twist 
Bend 
Stoop/squat 
Move quickly (e.g. ,  response to an emergency) 

Climb (e.g., ladders/stools/stairs) 

Walk 

Hearing 
Hear normal speaking level sounds (e.g., person-to-person report) 

Hear faint voices 
Hear faint body sounds (e.g., blood pressure sounds, assess placement of tubes) 
Hear in situations when not able to see lips (e.g., when masks are used) 
Hear auditory alarms (e.g., monitors, fire alarms, call bells) 

Visual 
See objects up to 20 inches away (e.g., information on a computer screen, skin conditions) 
See objects up to 20 feet away (e.g., client in a room) 
See objects more than 20 feet away (e.g., client at end of hall) 
Use depth perception 
Use peripheral vision 
O�s�ngu�sh color �e.g., �olor codes on supplies, charts, bed) 
01stingu1sh color intensity (e.g., flushed skin, skin paleness) 
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Tactile 
Feel vibrations (e.g . ,  palpate pulses) 

Detect temperature (e.g.,  skin, solutions) . 

Smell 

Feel differences In surface characteristics (e.g . ,  skin turgor, rashes) 
k ) 

Feel differences In sizes, shapes (e.g .. palpate vein, identify body landmar s 

Detect environmental temperature (e.g.,  check for drafts) 

Detect odors from client (e.g .. foul smelling drainage, alcohol breath, etc.)  

Detect smoke 
Detect gases or noxious smells 

Reading 
Read and understand written documents (e.g .. policies, protocols) 

Arithmetic Competence 
Read and understand columns of writing (flow sheet, charts) 
Read digital displays 
Read graphic printouts (e.g., EKG) 
Calibrate equipment 
Convert numbers to and/or from the Metric System 
Read graphs (e.g., vital sign sheets) 
Tell time 
Measure time (e.g., count duration of contractions, etc.) 
Count rates (e.g.,  drips/minute, pulse) 
Use measuring tools (e.g., thermometer) 
Read measurement marks (e.g., measurement tapes, scales, etc.) 
Add, subtract, multiply, and/or divide whole numbers 
Compute fractions (e.g. ,  medication dosages) 
Use a calculator 
Write numbers in records 

Emotional Stability 
Establish therapeutic boundaries 
Provide client with emotional support 
Adapt to changing environment/stress 
Deal with the unexpected (e.g .. client going bad, crisis) 
Focus attention on task 
Monitor own emotions 
Perform multiple responsibilities concurrently 
Handle strong emotions (e.g. ,  grief) 

Analytical Thinking 
Transfer knowledge from one situation to another 
Process information 
Evaluate outcomes 
Problem solve 
Prioritize tasks 
Use long term memory 
Use short term memory 

Critical Thinking 
Identify cause-effect relationships 
Plan/control activities for others 
Synthesize knowledge and skills 
Sequence information 

Interpersonal Skills 
Negotiate interpersonal conflict 
Respect differences in clients 
Establish rapport with clients 
Establish rapport with co-workers 

Communication Skills 
Teach (e.g. ,  client/family about health care) 
Explain procedures 
Give oral reports (e.g .. report on client's condition to others) 
Interact with others (e.g., health care workers) 
Speak on the telephone 
Influence people 
Direct activities of others 

Convey information through writing (e.g., progress notes) 
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Kim McNeese 
FHTC - Nursing 

January 19, 2022 

Dear Kim McNeese, 

NEWMAN 

REGIONAL HEALTH 

As you may be aware, Newman Regional Health is required to mandate vaccination against 

COVID-19 under the Centers for Medicare & Medicaid Services ("CMS") regulation. These requirements 

apply to employees, practitioners, students, and trainees alike. 

Accordingly, Newman Regional Health has implemented a mandatory vaccine policy. Under this new 

policy, employees may apply for a reasonable accommodation from this vaccine requirement if they are unable 

to be vaccinated for a medical or religious reason. Students within your program are not considered employees 

under these laws and thus, Newman Regional Health is not obligated to consider reasonable accommodations 

for your students. It is an undue burden for Newman Regional Health to track accommodations for non-

employees. For this reason, at this time Newman Regional Health is only able to accept students within your 

program who are vaccinated against COVID-19 and who can provide proof of vaccination. 

Newman Regional Health values its relationship with you and looks forward to continuing that 

relationship into the future. We thank you for your assistance in ensuring all students who are placed at 

Newman Regional Health are vaccinated. 

Regards, 

'-c;;._ 
Cathy Pimple, MS, DNP, APRN 
Chief Administrative Officer 

1201 W. 12th Ave. I Emporia, Kansas I 66801-2504 I (620) 343-6800 I www.newmanrh.org 

Owned by the people of Lyon County 
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� 620-343-6800 (tel:+16203436800)
� (https://www.facebook.com/NRHEmporia) �
(https://twitter.com/NRHEmporia?lang=en)
(https://www.youtube.com/channel
/UCDGEC5H8Tqr503ehdJs1YpQ) � (https://www.linkedin.com
/company/nrhemporia)  (https://www.instagram.com
/NRHemporia/)

(https://www.newmanrh.org/)

Search

Request An Appointment (https://www.newmanrh.org/request-an-
appointment/)

Bill Pay & Pricing (https://www.newmanrh.org/pay-bill-online/)

The safety and well-being of our

patients, sta�, and our community is

our highest priority. To safeguard

during COVID-19, our Visitation Policy is

currently at Tier 3 Restrictions

(https://www.newmanrh.org/wp-

content/uploads/2022/02/Visitation-

Policy-Tier-3.pdf).
�

Select Language

PERSONAL ITEMS, DELIVERIES, AND FOOD ITEMS FOR

PATIENTS

In an e�ort to protect the health and wellness of patients and

sta�, we require that any personal belongings for patients be

delivered to Entrance F Patient Tower, on the east side of the

hospital, during the hours of 6:00AM – 6:00PM.

• All patients, visitors and attendants will be screened for �u and COVID-19 symptoms
upon arrival.

• Everyone must wear a procedure or cloth mask at all times while in the hospital. A face
shield without a mask is not permissible.

• Visitors must stay in the patient’s room as much as possible while in the facility.
• If you have a fever higher than 100.4 degrees, or any symptoms of COVID-19 you will

not be permitted remain in the building.
• Visitor(s) will be selected by the patient, the patient’s decision maker (if necessary), or

appropriate hospital sta� if a decision maker is not available.
• Visitors must sign in.
• Please do not visit the hospital if you have symptoms of the �u or COVID-19 unless you

have been instructed by your physician. (Symptoms include fever, cough, sneezing,
runny nose or sore throat, trouble breathing, loss of senses taste and smell.)

• Visitors under 18 will not be allowed.
• Newman Regional Health follows CDC, KDHE and Lyon County Public Health guidelines.

If you are visiting the Emergency Room, Clinical
Decision Unit, Hospital Inpatient and Outpatient
Surgery areas you will be required to follow these
policies:

Patients are permitted to have one (1) designated visitor per day. Patients

may select a di�erent visitor each day. Visitation must be coordinated in

advance with the care team and occur during the designated visiting

hours of 6:00 a.m. – 6:00 p.m.

Speci�c Exceptions:

Child Birth – Two (2) designated individuals during labor and delivery and for the duration of

the mother’s hospital stay.

Surgical Outpatients – One (1) designated individual who must remain in the waiting room

and will not be allowed to enter the Same Day Surgery Unit.
�
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Critical care patients transferring to a tertiary facility and patients experiencing end-of-life

not

in airborne isolation are allowed up to two (2) designated visitors at a time.

Patients at Time of Discharge – One (1) designated individual to pick up the patient at

Entrance “F” or the ER Entrance. Sta� will escort the patient to these entrances wearing

proper PPE per our patient transport policy. If caregiver education is needed for safe

discharge two (2) designated individuals may participate during discharge education.

Pediatric Patients (under age 18) – Two (2) designated individuals for the duration of the

hospital stay

Patients with acute or chronic cognitive impairment – Two (2) designated individuals at

times determined by the care team. Visitors may alternate time with patient to provide

longer hours of support to patient.

If you are a patient visiting these areas, Hospital

Outpatient, Diagnostic, Lab, Radiology, and

Physician O�ces you will be required to follow

these policies:

• Patients patients may have up to (1) individual accompany them.
• An attendant may accompany a patient with a demonstrated need, such as patients

who are minors or those with cognitive or physical limitations.
• Attendants screening negative will be given a “Pass” and must wear a procedure mask

until leaving the hospital or clinic entrances.
• Attendants screening positive will not be allowed to accompany the patient and will be

asked to leave their cell phone number and wait in their car while sta� assist the
patient. Sta� will call the attendant after the visit and will deliver the patient to the
appropriate entrance for pickup. Sta� will be wearing appropriate transport PPE.

• Designated waiting areas within each outpatient service area will be provided for
children who cannot be left at home alone safely and must accompany a parent to an
outpatient visit.

COVID-19 con�rmed, probable, symptomatic or PUI

visitors and patients will be required to follow

these policies:

• Con�rmed, probable or symptomatic visitors are not allowed, except if the patient is in
an end of life situation. End-of-life visitation is allowed for a limited period of time,�

Select Language generally not to exceed 1 hour. Visitor must visit alone and wear a procedure mask at
all times.

• Visitation of a con�rmed, probable or PUI COVID patient is only allowed for pediatrics
and in an end-of-life situation. End-of-life visitation is allowed for a limited period of
time, generally not to exceed 1 hour. While visiting patients, visitors are required to
wear appropriate PPE, including a surgical mask, eye protection, gown, and gloves.
If the patient is receiving an aerosolizing treatment, visitors are required to wear a
N95/KN95, gown, and gloves.

• Visitation of a con�rmed, probable or PUI COVID obstetrical patient requires Infection
Prevention review and approval.

• PPE for visitors of a con�rmed, probable or PUI COVID patient will be located in the
CRN o�ce. Visitors will be asked to sign the informed consent form, Consent to Visit
COVID Positive Patient.

Connect With Us

�  (https://www.facebook.com
/NRHEmporia) �

(https://twitter.com
/NRHEmporia?lang=en)

(https://www.youtube.com
/channel

/UCDGEC5H8Tqr503ehdJs1YpQ)
�  (https://www.linkedin.com

/company/nrhemporia) 
(https://www.instagram.com

/NRHemporia/)
Newman Regional Health

1201 W 12th Avenue
Emporia, KS 66801

� 620-343-6800 (tel:+16203436800)
�
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Home (https://www.newmanrh.org/) About Us (https://www.newmanrh.org/about-us/)

News & Events (https://www.newmanrh.org/news-events/) Careers (https://www.newmanrh.org/careers/)

Find A Provider (https://www.newmanrh.org/�nd-a-provider/) Services & Specialties (https://www.newmanrh.org/services-specialties/)

Newman Regional Health Express Care (https://www.newmanrh.org/express-care/)

My Health Records (https://www.newmanrh.org/my-health-records/)

Health Education (https://ssl.adam.com/content.aspx?productId=127&site=newmanrh.adam.com&login=NEWM5207)

COVID-19 (https://www.newmanrh.org/coronavirusreopening/) Contact (https://www.newmanrh.org/contact/)

Give (https://www.newmanrh.org/give/) Sitemap (https://www.newmanrh.org/sitemap/)

Visitors Guide (https://www.newmanrh.org/wp-content/uploads/2020/08/Visitors-Guide-Digital.pdf)

Physician Portal (https://newmanrhorg.sharepoint.com/sites/PhysicianPortal) Sta� Intranet (https://newmanrhorg.sharepoint.com/)

Newman Medical Plaza

1301 W 12th Avenue
Emporia, KS 66801
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From: Kim McNeese <kmcneese@fhtc.edu> 
Date: February 11, 2022 at 1:08:35 PM CST 
To: Molly Ellis <mellis@stumail.fhtc.edu> 
Subject: Covid Vaccination requirement 

Dear Molly, 
 
Please see below for correspondence in regards to participation in clinical on Monday at Presbyterian 
Manor and the Covid vaccination. 
 
Thank you, 
 
Kim McNeese, MSN, RN 
Director of Nursing/Nursing Instructor 
Flint Hills Technical College 
kmcneese@fhtc.edu<mailto:kmcneese@fhtc.edu> 
620‐341‐1328 
 
[NSG_FHTClogo_Vert] 
 
From: Kim McNeese <kred19@hotmail.com> 
Sent: Friday, February 11, 2022 9:46 AM 
To: Kim McNeese <kmcneese@fhtc.edu> 
Subject: Fwd: Covid Vaccination requirement 
 
 
This message was sent from outside Flint Hills Technical College by someone with a display name 
matching a user in your organization. Please do not click links or open attachments unless you recognize 
the source of this email and know the content is safe. 
 
Sent from my iPhone 
 
Begin forwarded message: 
From: Kim McNeese <kred19@hotmail.com<mailto:kred19@hotmail.com>> 
Date: February 11, 2022 at 9:42:50 AM CST 
To: Maggie Danborg <mdanborg@pmma.org<mailto:mdanborg@pmma.org>> 
Subject: Re: Covid Vaccination requirement 
Hi Maggie, 
 
Thank you so much for getting back with me!  I appreciate the information and will pass it on. Whenever 
you get an official policy in place for students can you please email me a copy? 
 
Thanks again! 
 
Kim 
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Sent from my iPhone 
 
 
On Feb 11, 2022, at 9:35 AM, Maggie Danborg <mdanborg@pmma.org<mailto:mdanborg@pmma.org>> 
wrote: 
 
Good morning Kim, 
 
Great question! I have reached out to our Interim DON Anita who is currently training me. 
She informed me that students are required to be fully vaccinated to participate at our facility. 
 
Please reach out if you have further questions or concerns! 
 
Maggie Danborg, BSN, RN 
Director of Nursing 
Presbyterian Manor of Emporia 
 
‐‐‐‐‐Original Message‐‐‐‐‐ 
From: Kim McNeese <kred19@hotmail.com<mailto:kred19@hotmail.com>> 
Sent: Friday, February 11, 2022 9:07 AM 
To: Maggie Danborg <mdanborg@pmma.org<mailto:mdanborg@pmma.org>> 
Subject: Covid Vaccination requirement 
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments 
unless you can confirm the sender and know the content is safe. 
 
Good morning , Maggie, 
 
I have a student that is scheduled for clinical there on Monday. She is NOT vaccinated against the Covid 
virus. I know the CMS mandate requires minimally the first vaccination by February 14th. Will you allow 
her to participate in clinical Monday?  I left a voicemail with Susan as well. This is a very time sensitive 
situation. If you could get back to me asap I would appreciate it. 
 
Thank you! 
 
Kim McNeese, MSN, RN 
Director of Nursing 
Flint Hills Technical College 
 
Sent from my iPhone 
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From: Kim McNeese <kmcneese@fhtc.edu> 
Date: February 11, 2022 at 1:10:10 PM CST 
To: Molly Ellis <mellis@stumail.fhtc.edu> 
Subject: FW: Covid Vaccination Exemptions 

ï»¿Dear Molly, 
 
Please see below for the correspondence in regards to religious exemptions from Presbyterian Manor. 
 
Thank you, 
 
Kim McNeese, MSN, RN 
Director of Nursing/Nursing Instructor 
Flint Hills Technical College 
kmcneese@fhtc.edu<mailto:kmcneese@fhtc.edu> 
620‐341‐1328 
 
[NSG_FHTClogo_Vert] 
 
From: Maggie Danborg <mdanborg@pmma.org> 
Sent: Friday, February 11, 2022 12:03 PM 
To: Kim McNeese <kmcneese@fhtc.edu> 
Subject: RE: Covid Vaccination Exemptions 
 
Another excellent question ‐ Just checked with Anita again! At this time, we are not accepting 
exemptions for students. This may eventually change. 
If/when this changes, I will reach out with the exemption forms so you have them on hand. 
 
Thanks again! 
 
Maggie Danborg, BSN, RN 
Director of Nursing 
Emporia Presbyterian Manor 
 
From: Kim McNeese <kmcneese@fhtc.edu<mailto:kmcneese@fhtc.edu>> 
Sent: Friday, February 11, 2022 10:45 AM 
To: Maggie Danborg <mdanborg@pmma.org<mailto:mdanborg@pmma.org>> 
Cc: Susan Siepelmeier <Ssiepelmeier@pmma.org<mailto:Ssiepelmeier@pmma.org>> 
Subject: Covid Vaccination Exemptions 
 
 
CAUTION: This email originated from outside of the organization. Do not click links or open attachments 
unless you can confirm the sender and know the content is safe. 
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Hi Maggie, 
 
Can you tell me if you will allow student religious exemptions, or not?  If you will, do you have 
exemption forms that we can utilize for students to submit to you? 
 
Thank you! 
 
Kim McNeese, MSN, RN 
Director of Nursing/Nursing Instructor 
Flint Hills Technical College 
kmcneese@fhtc.edu<mailto:kmcneese@fhtc.edu> 
620‐341‐1328 
 
[NSG_FHTClogo_Vert] 
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United States District Court, D. Arizona.

Emily THOMS, et al., Plaintiffs,
v.

MARICOPA COUNTY COMMUNITY
COLLEGE DISTRICT, Defendant.

No. CV-21-01781-PHX-SPL
|

Signed 11/05/2021

Attorneys and Law Firms

Colleen M. Auer, Auer Law Firm PLLC, Scottsdale, AZ, for
Plaintiffs.

Anthony Frank Pusateri, Brian Alexander Howie, Edward
Alipio Salanga, Lauren Elliott Stine, Quarles & Brady LLP,
Phoenix, AZ, Lindsey Welter Davis, Pro Hac Vice, Quarles
& Brady LLP, Milwaukee, WI, for Defendant.

ORDER

Steven P. Logan, United States District Judge

*1  Before the Court is Plaintiffs’ Motion for Preliminary
Injunction. (Doc. 2). Having reviewed the parties’ briefing
(Docs. 2, 17, 24) and Proposed Findings of Fact and
Conclusions of Law (Docs. 21, 22), and having held an
evidentiary hearing on November 1, 2021, the Court enters
this order granting Plaintiffs’ request for a preliminary
injunction as modified.

I. BACKGROUND

a. Factual Background

Plaintiffs Emily Thoms and Kamaleilani Moreno are nursing
students at Mesa Community College, within Defendant
Maricopa County Community College District, a political
subdivision of the state of Arizona. (Doc. 1 at 3). Plaintiffs are
scheduled to receive Associate Degrees in Applied Science
in Nursing on December 17, 2021. (Doc. 1 at 19, 21). As
part of their coursework, however, Plaintiffs are assigned to

complete a three-day clinical rotation beginning November
8 at Mayo Clinic, which requires students to show proof
of COVID-19 vaccination and does not allow for religious
exemptions—that is, it requires universal vaccination. (Ex.
100 at Bates 8–9; Doc. 1 at 21). Plaintiffs have sincere
religious objections to receiving any COVID-19 vaccination
due to the use of fetal cell lines procured from abortions
in their testing, development, or production. (Doc. 1 at
3). Defendant does not dispute the sincerity of Plaintiffs’
religious objections.

To administer its nursing program, Defendant enters into
written agreements with healthcare entities that provide
students with hands-on clinical experiences, which are
ordinarily required for accreditation by the Arizona State
Board of Nursing (“AZBON”). Ariz. Admin. Code §
R4-19-206(C); (Ex. 101 at Bates 61). Due to the COVID-19
pandemic, however, from March 2020 through the Spring
2021, most of Defendant's clinical partners stopped hosting
in-person clinical rotations. (Ex. 100 at Bates 5–6). As a
result, Defendant received a waiver from the AZBON, which
has been renewed to run through August 12, 2022, that
allows Defendant to use online activities, simulations, and
other methods to teach the relevant competencies. (Hearing

Tr.1 at 44:4–11). From March 2020 through Spring 2021,
the majority of Defendant's nursing students completed
simulations instead of in-person clinicals. (Hearing Tr. at
74:19–21). By Spring 2021, Defendant's clinical partners had
largely resumed hosting clinical rotations, so simulations are
now standard only for those specialties for which its partners
are still not permitting in-person clinicals. (Ex. 100 at Bates
6–7).

For at least fifteen years, Defendant has required nursing
students to agree prior to enrollment that they will meet the
placement requirements of its most stringent clinical partner,
including vaccination requirements. (Ex. 100 at Bates 4).
This is because, according to Defendant, it randomly assigns
students’ clinical placements. (Ex. 100 at Bates 4–5). To
the contrary, Plaintiffs allege that students are allowed to
pick their top three site preferences, and Defendant assigns
clinicals based on those preferences. (Doc. 1 at 6). Indeed, Ms.
Moreno listed Mayo Clinic for two of her top three clinical
site preferences for the Fall 2021 semester because, at the
time she submitted her preferences, Mayo was not requiring
universal vaccination. (Hearing Tr. at 83:25–84:8).

*2  Beginning in June 2021, Defendant worked on assigning
clinical placements for nursing students for the Fall 2021
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semester. (Ex. 100 at Bates 4; Hearing Tr. at 27:17–21). Those
assignments were finalized by late August. (Ex. 100 at Bates
8). Around that time, several of Defendant's clinical partners
advised Defendant that students participating in clinicals
at their facilities would be required to provide proof of
COVID-19 vaccination. (Ex. 100 at Bates 7). The first clinical
partner to do so was Banner Health on July 22, 2021, though
it would allow students to apply for a religious exemption.
(Ex. 100 at Bates 9). Mayo Clinic informed Defendant of its
universal vaccination requirement on September 16, 2021.
(Ex. 100 at Bates 9).

Sometime in August 2021, Defendant informed its nursing
students that by September 30, 2021, in accordance with
its “most stringent clinical partner” policy, they would
need to either provide proof of COVID-19 vaccination or
alternatively, submit a declination form and request religious
and/or medical accommodations. (Ex. 103). Students were
warned that even if they submitted an accommodation request
to Defendant, Defendant “cannot modify the requirements as
outlined by our clinical partners. Academic accommodations
such as waivers of the tuition refund or withdrawal policies ...
may be approved.” (Ex. 103 at Bates 90).

On September 10, 2021, Plaintiffs submitted their
respective declination forms and religious accommodation
requests. (Exs. 1, 2). On September 14, 2021, Defendant
denied Plaintiffs’ “requested religious accommodation[s]”
and approved “alternative reasonable accommodation[s],”
including the ability to participate in on-campus instruction
and activities while unvaccinated, the ability to withdraw
from classes with a clinical component along with an
exception to the tuition refund policy, and the potential of
taking an “Incomplete” grade for such classes until they
could possibly be placed in clinicals in Spring or Summer
2022. (Exs. 113, 114). The September 14 letters further
stated that religious accommodation decisions are made “on
a case-by-case basis taking into account many factors” and
that Defendant “cannot change its requirements for program
completion, exempt students from, or remove academic
or clinical components that are part of its approved and
accredited program of study as this would constitute an undue
hardship upon” Defendant. (Ex. 113 at Bates 112; Ex. 114 at
Bates 114).

Defendant offered similar accommodations to all 124 students
who requested religious accommodation. (Ex. 100 at Bates
10). In addition, by September 16, 2021, Defendant offered an
accommodation to students whose assigned clinical sites did

not require universal COVID-19 vaccination, extending the
deadline to comply with the “most stringent clinical partner”
requirement until after they had completed their Fall 2021
clinicals. (Doc. 1 at 7). In effect, this allowed students whose
assigned clinical sites either did not require vaccination or
offered religious exemptions to meet only their clinical site's
vaccine requirements rather than those of Defendant's most
stringent clinical partner. But for Plaintiffs, whose clinical site
requires vaccination and does not offer religious exemptions,
this accommodation would not alleviate their inability to
complete their clinical rotation.

After their requested accommodations were denied, Plaintiffs
proceeded to propose to Defendant various alternatives that
they could complete in lieu of in-person clinicals. (Ex. 100
at Bates 11). These alternatives include simulated clinicals,
extra assignments, finding new clinical sites, and swapping
Plaintiffs’ assigned clinical sites with those of vaccinated
students whose assigned sites did not require universal
vaccination. (Ex. 100 at Bates 11). Defendant rejected all of
their proposals as infeasible, unreasonable, or both. (Ex. 100
at Bates 11).

*3  Defendant has, however, offered alternatives to in-
person clinicals on several recent occasions for non-
religious reasons. Not only did Defendant provide simulated
clinicals when in-person clinicals were not available during
the COVID-19 pandemic, Ms. Moreno testified at the
preliminary injunction hearing that she was sick on one of her
clinical days and completed two case studies as a make-up
assignment. (Hearing Tr. at 80:4–10). Claire Ballam, another
of Defendant's nursing students, testified that her clinical
group completed a simulation day instead of an in-person
clinical when the group failed to meet the clinical partner's

compliancy requirements on time.2 (Hearing Tr. at 97:10–
17; Ex. 41). And Dr. Margi Schultz, Director of Defendant's
Nursing Division, testified that to her knowledge, Defendant
has offered an alternative to an in-person clinical for one

student since Spring 2021.3 (Hearing Tr. at 46:10–14).

On October 22, 2021, hours before being served with notice
of the instant lawsuit, Defendant made Plaintiffs a final
accommodation offer. Defendant stated that it encouraged
Plaintiffs to complete the academic components of their
courses this fall, and that it would allow Plaintiffs to
withdraw from their clinicals without penalty, receiving an
“Incomplete” on their transcript. (Ex. 28). Then, so long as
it had a clinical partner who was not requiring universal
vaccination in the Spring 2022 semester, Defendant would
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ensure that Plaintiffs were placed at such clinical sites so that
they could complete their clinical requirements and graduate.
(Ex. 28). By that time, however, Plaintiffs had already filed
suit.

b. Procedural Background

On October 21, 2021, Plaintiffs filed their Complaint alleging
two counts: (1) violation of the Free Exercise Clause
of the First Amendment through 42 U.S.C. § 1983; and
(2) violation of Arizona's Free Exercise of Religion Act
(“FERA”). (Doc. 1). Plaintiffs requested relief including a
temporary restraining order and/or a preliminary injunction,
followed by a permanent injunction, restraining enforcement
of Defendant's alleged “Vaccine Mandate” and requiring
accommodations; a declaratory judgment that the alleged
“Vaccine Mandate” is unconstitutional on its face and as
applied; and costs and fees. (Doc. 1).

Contemporaneously, Plaintiffs also filed a Motion for
Temporary Restraining Order (“TRO”) and/or Preliminary
Injunction. (Doc. 2). The same day, the Court denied the
Motion for a TRO because the threatened harm to Plaintiffs
was not so immediate that Defendant could not first be
heard on the matter. The Court ordered an expedited briefing
schedule on the Motion for a Preliminary Injunction and set
a hearing for November 1, 2021. (Doc. 8). At the evidentiary
hearing, the Court heard testimony from several witnesses and
received dozens of exhibits into evidence, which have aided
the Court in deciding the instant Motion. (Min. Entry 29).

c. The Policy

Plaintiffs have done themselves no favors in this case by
framing their lawsuit as a challenge to Defendant's so-called
“Vaccine Mandate.” In fact, Defendant does not have a
vaccine mandate. Rather, Plaintiffs themselves define the
alleged “Vaccine Mandate” as Defendant's “administrative
regulation ... which requires all [of Defendant's nursing]
students ... assigned to a Fall 2021 clinical rotation with
a clinical partner who requires universal vaccination for
clinical placements, to forfeit their sincere religious beliefs
and get vaccinated before the start of said rotation” in
order to fulfill their clinical requirements and be able to
graduate. (Doc. 1 at 1–2); see also (Doc. 2 at 2) (“This
Motion stems from a COVID-19 vaccine mandate recently
imposed by [Defendant] on its [nursing] students as a

prerequisite to their performance of Fall 2021 clinicals and
the completion of their academic programs (the “Vaccine
Mandate”).”); (Hearing Tr. at 12:16–13:4). Though lengthy,
these descriptions properly capture the nuanced facts of
this case. Based on Plaintiffs’ descriptions of the purported
“Vaccine Mandate,” the Court construes their lawsuit as a
challenge to Defendant's requirements that students must
satisfy the vaccination policies of their assigned clinical
partners and must complete their assigned in-person clinicals
in order to complete their academic programs. The Court
refers to these requirements as the “Policy.”

II. LEGAL STANDARD
*4  A preliminary injunction is “an extraordinary remedy that

may only be awarded upon a clear showing that the plaintiff is
entitled to such relief.” Winter v. Nat. Res. Def. Council, Inc.,
555 U.S. 7, 22, 129 S.Ct. 365, 172 L.Ed.2d 249 (2008). An
injunction may be granted only where the movant shows that
(1) she is likely to succeed on the merits; (2) she is likely to
suffer irreparable harm absent such relief; (3) the balance of
equities tips in her favor; and (4) an injunction is in the public
interest. Id. at 20, 129 S.Ct. 365. The Ninth Circuit observes
a “sliding scale” approach that balances these elements “so
that a stronger showing of one element may offset a weaker
showing of another.” All. for the Wild Rockies v. Cottrell, 632
F.3d 1127, 1131 (9th Cir. 2011). Thus, an injunction can issue
where there are “ ‘serious questions going to the merits’ and a
balance of hardships that tips sharply towards the plaintiff ...
so long as the plaintiff also shows that there is a likelihood
of irreparable injury and that the injunction is in the public
interest.” Id. at 1135. Still, “[l]ikelihood of success on the
merits is the most important Winter factor; if a movant fails
to meet this threshold inquiry, the court need not consider the
other factors in the absence of serious questions going to the
merits.” Disney Enters., Inc. v. VidAngel, Inc., 869 F.3d 848,
856 (9th Cir. 2017) (internal citations and quotation marks
omitted).

Further, Plaintiffs in this case seek a particularly extraordinary
form of relief, requesting an injunction that is mandatory in
part. Unlike a prohibitory injunction, a mandatory injunction
goes “beyond the status quo pending litigation” and “orders
a responsible party to take action.” Marlyn Nutraceuticals,
Inc. v. Mucos Pharma GmbH & Co., 571 F.3d 873, 879 (9th
Cir. 2009) (internal quotation marks omitted). “In general,
mandatory injunctions are not granted unless extreme or very
serious damage will result and are not issued in doubtful cases
or where the injury complained of is capable of compensation
in damages.” Id. (internal quotation marks omitted). Here,
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Plaintiffs ask the Court not only to prohibit enforcement
of Defendant's Policy but also to mandate that Defendant
provide accommodations that would allow Plaintiffs to
complete their academic programs on time. (Doc. 22-1 at 13–
14). And because the prohibitory portion of the requested
injunction alone would not prevent Plaintiffs’ alleged harm
—that is, absent mandatory relief, Plaintiffs’ only option
to fulfill the clinical component of their coursework would
still be to complete their clinical rotation at Mayo Clinic,
which would still have an enforceable universal vaccination
requirement—the Court will grant Plaintiffs’ Motion only if
they meet the heightened standard for a mandatory injunction.

III. SUBJECT MATTER JURISDICTION
The Court plainly has federal question jurisdiction under 28
U.S.C. § 1331 over Plaintiffs’ First Amendment claim made
through 42 U.S.C. § 1983. But Defendant argues that the
Court should decline to exercise supplemental jurisdiction
over Plaintiffs’ state-law claim. Defendant suggests that “the
claim raises a novel or complex issue of State law,” which,
under 28 U.S.C. § 1367(c)(1), is grounds for the Court to
decline to exercise supplemental jurisdiction. (Doc. 17 at 14).

The Court finds that there is sufficient Arizona case law
interpreting FERA for the Court to evaluate Plaintiffs’
likelihood of success on the merits of that claim without
intruding on state sovereignty. This is particularly true given
the Arizona Supreme Court's statement that because the
federal Religious Freedom Restoration Act (“RFRA”) “is
substantially identical to FERA, the United States Supreme
Court's interpretation of RFRA, although technically not
binding in our interpretation of FERA, provides persuasive
authority.” State v. Hardesty, 222 Ariz. 363, 214 P.3d 1004,
1008 n.7 (Ariz. 2009) (internal citations omitted). The
Arizona Supreme Court later stated that, “[l]ike RFRA, FERA
created a rule based on the [United States] Supreme Court's
pre-[Employment Division v. Smith, 494 U.S. 872, 110 S.Ct.
1595, 108 L.Ed.2d 876 (1990)] framework.” Brush & Nib
Studio, LC v. City of Phoenix, 247 Ariz. 269, 448 P.3d
890, 918 (Ariz. 2019); see also Free Exercise of Religion
Act, ch. 332, § 2, 1999 Ariz. Sess. Laws 1770 (“The
compelling interest test, as set forth in the federal cases of
Wisconsin v. Yoder, 406 U.S. 205, 92 S.Ct. 1526, 32 L.Ed.2d
15 (1972) and Sherbert v. Verner, 374 U.S. 398, 83 S.Ct.
1790, 10 L.Ed.2d 965 (1963), is a workable test for striking
sensible balances between religious liberty and competing
government interests.”). When interpreting FERA, then, the
Arizona Supreme Court has relied extensively on federal Free
Exercise cases that pre-date Smith and on federal RFRA cases,

to which this Court may also refer.4 See, e.g., Hardesty, 214
P.3d at 1007–09; Brush & Nib Studio, LC, 448 P.3d at 919–
25. Thus, because the Arizona courts have provided sufficient
guidance on the interpretation and application of FERA, this
Court will exercise supplemental jurisdiction over Plaintiffs’
state-law claim.

IV. WINTER ANALYSIS
*5  The Court will analyze the Winter elements for granting

a preliminary injunction in turn. Ultimately, the Court
concludes that Plaintiffs have shown each element and have
met the heightened standard for a mandatory injunction.

a. Likelihood of Success on the Merits

The Court will first evaluate the likelihood of Plaintiffs’
success on their state-law FERA claim and then proceed to
their First Amendment claim. The Court finds that Plaintiffs
are likely to succeed on the merits of both claims.

i. FERA Claim

FERA states that “[g]overnment may substantially burden
a person's exercise of religion only if it demonstrates that
application of the burden to the person is both: (1) [i]n
furtherance of a compelling governmental interest[; and] (2)
[t]he least restrictive means of furthering that compelling
governmental interest.” A.R.S. § 41-1493.01(C). The Arizona
Supreme Court has set forth a burden-shifting framework
for deciding FERA claims. To prevail on a FERA claim,
a plaintiff must first establish three elements: “(1) that an
action or refusal to act is motivated by a religious belief,
(2) that the religious belief is sincerely held, and (3) that
the governmental action substantially burdens the exercise of
religious beliefs.” Hardesty, 214 P.3d at 1007. The burden
then shifts to the government “to demonstrate that its action
furthers a ‘compelling governmental interest’ and is ‘the least
restrictive means of furthering that compelling governmental
interest.’ ” Id. (quoting A.R.S. § 41-1493.01(C)).

Here, the first two elements of Plaintiffs’ burden are not
disputed: Plaintiffs’ refusal to receive a COVID-19 vaccine
is motivated by their religious beliefs, and their religious
beliefs are sincerely held. Defendant does, however, dispute
that its Policy constitutes a “substantial burden” on Plaintiffs’
exercise of their religious beliefs.
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FERA specifies that in the context of the statute, the term
“substantially burden” is used “solely to ensure that this
article is not triggered by trivial, technical, or de minimis
infractions.” A.R.S. § 41-1493.01(E). Quoting pre-Smith
federal Free Exercise cases, the Arizona Supreme Court has
said that under FERA, “a substantial burden exists only when
government action ‘forces’ individuals ‘to choose between
following the precepts of their religion’ and receiving a
government benefit, or it ‘compels them, under threat of
criminal sanction, to perform acts undeniably at odds with
fundamental tenets of their religious beliefs.’ ” Brush & Nib
Studio, LC, 448 P.3d at 919 (first quoting Sherbert, 374 U.S.
at 404, 83 S.Ct. 1790; then quoting Yoder, 406 U.S. at 218, 92
S.Ct. 1526). The United States Supreme Court had previously
explained the first prong, stating:

Where the state conditions receipt of an important benefit
upon conduct proscribed by a religious faith, or where
it denies such a benefit because of conduct mandated by
religious belief, thereby putting substantial pressure on an
adherent to modify his behavior and to violate his beliefs, a
burden upon religion exists. While the compulsion may be
indirect, the infringement upon free exercise is nonetheless
substantial.

Thomas v. Rev. Bd. of Ind. Emp. Sec. Div., 450 U.S. 707, 717–
18, 101 S.Ct. 1425, 67 L.Ed.2d 624 (1981).

Here, Plaintiffs argue that Defendant's Policy is a substantial
burden because it forces them to choose between abiding by
their religious beliefs on the one hand, and receiving their
nursing degrees in December 2021 on the other. (Doc. 24 at
4–6). To the contrary, Defendant argues that a mere delay in
Plaintiffs’ ability to complete their clinical coursework does
not amount to a substantial burden. Defendant emphasizes
that Plaintiffs will not have to forgo their religious beliefs
and receive a vaccine in order to graduate; they will merely
have an “Incomplete” for their coursework until Defendant is
able to assign them to a clinical partner that does not require
universal vaccination. (Doc. 17 at 15).

*6  Notably, however, Defendant cannot guarantee that it will
be able to assign Plaintiffs to such a clinical partner, much
less when it will be able to do so. Defendant has “assured”
Plaintiffs that it will place Plaintiffs with clinical partners
that will accommodate their religious beliefs in Spring 2022,
but that assurance is subject to the availability of a clinical
partner that does not require universal vaccination. (Doc. 17
at 9–10). And even if Defendant is initially able to assign
Plaintiffs to clinical partners that would not require them to

receive a vaccine, Defendant acknowledges that its clinical
partners’ vaccine policies are “constantly changing.” (Doc. 17
at 6). In fact, Ms. Moreno testified that at the beginning of the
semester, she had listed Mayo Clinic as one of her preferred
clinical sites because Mayo did not require vaccination, only
for the hospital to implement such a requirement prior to her
clinical. (Hearing Tr. at 84:2–8). It is difficult to characterize
these circumstances as a mere delay when there is no clear
end date when Plaintiffs will be able to graduate.

Further, Defendant improperly generalizes the government
benefit that Plaintiffs seek. Plaintiffs ask not merely to receive
the nursing degrees at some indeterminate time in the future,
but to receive their nursing degrees on December 17, 2021
as they anticipated. Indeed, Defendant does not dispute that
Plaintiffs would be entitled to receive their nursing degrees
on that date if they complete their clinical requirements.
And the sole reason why they cannot complete their clinical
requirements is that Defendant will not allow them to do so
without receiving a COVID-19 vaccination, based on their
assigned clinical partner's policies. To be sure, the chain that
connects Defendant's Policy and the burden on Plaintiffs’
religious beliefs is somewhat attenuated. But a burden need
not be directly imposed in order to be substantial. See Thomas,
450 U.S. at 718, 101 S.Ct. 1425.

The burden imposed here by denying Plaintiffs their nursing
degrees on December 17, 2021 cannot be characterized as
“trivial, technical, or de minimis.” A.R.S. § 41-1493.01(E).
By denying Plaintiffs their nursing degrees, Defendant
prevents them from becoming licensed and employed as
nurses. They will be unable to join the profession to which
they have devoted themselves for the past two years. Given
the time and money that Plaintiffs have invested in their
nursing education, Defendant's Policy undoubtedly places
substantial pressure on them to modify their behavior in
violation of their beliefs. Plaintiffs are faced with the choice
of, on the one hand, compromising their religious beliefs
to complete their clinicals and graduate as expected on
December 17, 2021, or on the other, adhering to their beliefs
and giving up the nursing degrees to which they are otherwise
entitled and all their associated benefits for the indefinite
future. (Doc. 1 at 19, 21; Hearing Tr. at 80:22–81:18). This is
exactly the sort of choice that FERA was enacted to prevent.
See Sherbert, 374 U.S. at 404, 83 S.Ct. 1790 (finding a
substantial burden existed where plaintiff was “force[d] to
choose between following the precepts of her religion and
forfeiting [unemployment] benefits, on the one hand, and
abandoning one of the precepts of her religion in order to
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accept work, on the other hand”); cf. Peace v. Peace, No. 1
CA-CV 13-0150, 2014 WL 1884868, at *3 (Ariz. Ct. App.
May 8, 2014). Plaintiffs have thus shown a strong likelihood
that they can carry their burden on their FERA claim.

Under FERA, the burden then shifts to Defendant to
demonstrate that its Policy is justified by a compelling
interest and that the Policy is the least restrictive means of
accomplishing that interest. Defendant asserts two interests
in this case: “(1) [e]nsuring that [Defendant] can continue
to offer in-person clinical rotations to all of its nursing
students; and (2) stemming the spread of COVID-19 and
ensuring a safe environment for Clinical Partner patients.”
(Doc. 17 at 15–16). Plaintiffs do not dispute that these
are compelling interests, as they undoubtedly are. Hunter
ex rel. Brandt v. Regents of Univ. of Cal., 190 F.3d 1061,
1067 (9th Cir. 1999) (finding “a compelling interest in
providing effective education”); Roman Cath. Diocese of
Brooklyn v. Cuomo, ––– U.S. ––––, 141 S. Ct. 63, 67, 208
L.Ed.2d 206 (2020) (“Stemming the spread of COVID-19 is
unquestionably a compelling interest....”). Instead, Plaintiffs
argue that Defendant's policy is not justified by the second
interest and that it is not the least restrictive means of
achieving the first. The Court agrees.

*7  As to the Defendant's asserted interest in stemming the
spread of COVID-19 and ensuring a safe environment for
patients, Defendant's claim is belied by its own argument
that it is simply requiring students to abide by the policies
of their assigned clinical partners. In fact, Defendant
loosened its “most stringent clinical partner” policy—a
policy that has been in place for at least fifteen years, well
before COVID-19 even existed—by exempting students with
religious objections to receiving a COVID-19 vaccine who
were assigned to clinical sites without universal vaccination
requirements. (Ex. 100 at Bates 4, 9). By doing so, Defendant
created a greater risk that those students would spread
COVID-19 to their clinical patients and the public than
it would have if it had continued to strictly enforce its
pre-pandemic policy. To be sure, the exemptions were
provided to accommodate students with religious objections
to vaccination. (Ex. 100 at Bates 9). But Defendant cannot
justify a policy that burdens Plaintiffs’ religious beliefs by
asserting an interest in stemming the spread of COVID-19
and protecting patients, while at the same time providing
accommodations to similarly situated students that undermine
the very same interest.

As to Defendant's interest in being able to provide clinical
rotations to future nursing students, Defendant argues that it
would violate its contractual obligations to and jeopardize its
relationships with its clinical partners if it did not require its
students to abide by its partners’ policies. Plaintiffs counter
that Defendant can still achieve this goal while offering any
of the following five alternatives that would allow Plaintiffs
to complete their academic programs without burdening
their religious beliefs: (1) providing simulated clinical
experiences; (2) providing hybrid simulated and in-person
clinical experiences at sites without universal vaccination
requirements; (3) providing extra assignments or online
simulations; (4) switching clinical partner assignments; or (5)
asking clinical partners to modify their vaccine policies to
permit religious exemptions. (Doc. 1 at 9–10).

“Under the least restrictive means test, the government
must show that it lacks other means of achieving its
desired goal without imposing a substantial burden on the
exercise of religion by the objecting party.” Brush & Nib
Studio, LC, 448 P.3d at 923 (internal quotation marks
omitted). The government need not show that there are
no “conceivable” less restrictive means, “but only that the
proposed alternatives are ineffective or impractical.” Id.
(internal quotation marks omitted). “This is a focused inquiry,
requiring the government to establish that applying the law in
the particular circumstances is the least restrictive means.”
Id. (internal quotation marks omitted). This standard amounts
to “the most demanding test known to constitutional law.”
City of Boerne v. Flores, 521 U.S. 507, 534, 117 S.Ct. 2157,
138 L.Ed.2d 624 (1997).

Under the circumstances presented in this case, Defendant
likely has feasible and less restrictive means of ensuring
that it can continue to provide nursing students with clinical
opportunities without substantially burdening Plaintiffs’
religious exercise. As to Plaintiffs’ first and third proposed
alternatives, Defendant argues that simulations or extra
assignments are “financially and logistically unviable” and
“would lower or substantially modify essential requirements
of the nursing program.” (Doc. 17 at 8). It is true that “cost
may be an important factor in the least-restrictive-means
analysis.” Burwell v. Hobby Lobby Stores, Inc., 573 U.S.
682, 730, 134 S.Ct. 2751, 189 L.Ed.2d 675 (2014). But in
some circumstances, FERA may require government entities
like Defendant “to expend additional funds to accommodate
citizens’ religious beliefs.” Id. Such circumstances exist here.

95

95

linus
Highlight

linus
Highlight

linus
Sticky Note
they have contracted with storemont who allows religious exemptions

linus
Highlight

linus
Highlight

linus
Highlight

linus
Sticky Note
alternatives least restrictive means

linus
Highlight

linus
Highlight



Thoms v. Maricopa County Community College District, Slip Copy (2021)

 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7

The potential financial and logistical burdens of
implementing an academic alternative to Plaintiffs’ clinical
rotations are not so great that they outweigh the substantial
burden Defendant's Policy likely places on Plaintiffs’
religious exercise. See Grosz v. City of Mia. Beach, 721
F.2d 729, 734 (11th Cir. 1983), cert. denied 469 U.S.
827, 105 S.Ct. 108, 83 L.Ed.2d 52 (1984). In fact, at the
preliminary injunction hearing, Plaintiffs presented several
pieces of evidence that Defendant has already provided
academic alternatives to in-person clinicals during the Fall
2021 semester. Dr. Schultz testified that she knew of one
student who had been allowed to make up in-person clinical
time in a different form (Hearing Tr. at 46:10–14); Ms.
Moreno testified that she completed case studies as a make-
up assignment for a clinical she could not attend due to
illness (Hearing Tr. at 80:4–10); and Ms. Ballam testified that
when the first day of one of her clinical group's rotations
was cancelled, her professor scheduled a simulation day
instead (Hearing Tr. at 97:10–17). Regardless of whether such
accommodations were made in accordance with Defendant's
formal policies, they show that academic alternatives to in-
person clinicals are feasible.

*8  The Court is similarly unpersuaded by Defendant's
argument that simulations or extra assignments are not
an option because they would lower the requirements
of the nursing program. The Court appreciates that
clinical rotations provide students with unique hand-on
educational experiences, allowing them to practice nursing
skills with real-life patients. (Hearing Tr. at 59:7–14).
But from March 2020 to the spring of 2021, Defendant
substituted simulated clinicals for the majority of its
students’ clinical rotation requirements. To be sure, this
was out of necessity, as Defendant's clinical partners were
not hosting student clinicals in light of the COVID-19
pandemic. (Ex. 100 at Bates 5–6). But Defendant still
has an operative waiver from the AZBON allowing
simulated clinicals or other accommodations. (Ex. 21).
And considering Defendant considered simulated clinicals
a sufficient academic alternative to in-person clinicals for
graduating students a year ago, the Court is not convinced that
they should now be considered ineffective or impractical as a
religious accommodation under the stringent “least restrictive
alternative” standard.

Likewise, Plaintiffs’ fourth proposed accommodation—
swapping Plaintiffs’ assigned clinical sites with those of
vaccinated students whose assigned sites do not require
universal COVID-19 vaccination—is likely another feasible

and less restrictive alternative that would have no impact
on Defendant's ability to continue providing clinical
opportunities to future students. Defendant argues that it
would not be able to displace vaccinated students “months
after placements have been made and in the midst of the
semester.” (Doc. 17 at 9; Hearing Tr. at 65:6–19). But the
issue before the Court is whether Plaintiffs are likely to
succeed on their claim that Defendant violated FERA when
it denied Plaintiffs’ request for a religious exemption from
the Policy, which occurred no later than September 15,
2021. (Exs. 10, 11). For this purpose, then, the question is
not whether less restrictive alternatives are available now
or even when Plaintiffs filed suit, but rather whether less
restrictive alternatives were available on September 15, 2021.
On that date, Plaintiffs’ clinicals at Mayo were still nearly
two months away, yet Defendant made no effort to identify
vaccinated students who might have been willing to trade
clinical assignments with Plaintiffs. (Ex. 100 at Bates 11).
Defendant has provided no reason why it could not have done
so at little or no financial and logistical cost. (Hearing Tr. at
30:14–31:23).

Though the Court does not believe that Plaintiffs’ other
proposed alternatives could feasibly have been accomplished
without undermining Defendant's compelling interest in
continuing to provide clinical experiences to its nursing
students, Plaintiffs have presented at least three less restrictive
alternatives that Defendant could likely have implemented in
lieu of the Policy. In addition, Plaintiffs have shown that the
Policy likely places a substantial burden upon the exercise
of their sincerely held religious beliefs. Thus, Plaintiffs have
shown a likelihood of success on their FERA claim.

ii. First Amendment Claim

The Free Exercise Clause of the First Amendment, applicable
to the states through the Fourteenth Amendment, provides
that the government “shall make no law ... prohibiting
the free exercise” of religion. To establish a free exercise
claim, a plaintiff must first show that the government has
substantially burdened her practice of her religion. See Jones
v. Williams, 791 F.3d 1023, 1031 (9th Cir. 2015). The Court
has already established that Plaintiffs have shown a likelihood
that Defendant's policy substantially burdens their religious
exercise. Unlike under FERA, however, under the First
Amendment, when the burden on free exercise is “merely
the incidental effect of a generally applicable and otherwise
valid” government policy rather than the object of that policy,
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the policy is subject only to rational basis review. Smith, 494
U.S. at 878, 110 S.Ct. 1595; see Stormans, Inc. v. Wiesman,
794 F.3d 1064, 1075–76 (9th Cir. 2015). But if a law is not
neutral or not generally applicable, “it is invalid unless it is
justified by a compelling interest and is narrowly tailored to
advance that interest.” Church of the Lukumi Babalu Aye, Inc.
v. City of Hialeah, 508 U.S. 520, 533, 113 S.Ct. 2217, 124
L.Ed.2d 472 (1993). In other words, such a policy is subject
to strict scrutiny. Stormans, Inc., 794 F.3d at 1076.

*9  Whether Plaintiffs are likely to succeed on the merits of
their First Amendment claim, then, turns largely on whether
Defendant's policy is considered neutral and generally

applicable.5 A policy is not neutral if it is “intolerant
of religious beliefs or restricts practices because of their
religious nature.” Fulton v. City of Philadelphia, ––– U.S.
––––, 141 S. Ct. 1868, 1877, 210 L.Ed.2d 137 (2021). A
policy is not generally applicable “if it invites the government
to consider the particular reasons for a person's conduct
by providing a mechanism for individualized exemptions.”
Id. (internal quotation marks omitted). “[W]here the State
has in place a system of individual exemptions, it may not
refuse to extend that system to cases of religious hardship
without compelling reason.” Id. (internal quotation marks
omitted). Additionally, a policy lacks general applicability
“if it prohibits religious conduct while permitting secular
conduct that undermines the government's asserted interests
in a similar way.” Id.

In this case, Defendant's Policy likely lacks general
applicability. Plaintiffs presented evidence, through Dr.
Schultz's testimony, that Defendant has made at least one
exception to its requirement that students complete their
assigned in-person clinicals in order to complete their
academic programs. (Hearing Tr. at 46:10–14). Ms. Moreno
also testified that she when she missed an in-person clinical
day due to illness, she was able to make it up by completing
case studies. (Hearing Tr. at 80:4–10). And finally, Ms.
Ballam testified that her entire clinical group completed a
simulated clinical in place of an in-person clinical when they
failed to meet the clinical partner's compliancy requirements
on time. (Hearing Tr. at 97:10–17). These exceptions do
not further Defendant's interests in the Policy, and instead
undermine them in a similar manner as a religious exception
would. Cf. Does 1-6 v. Mills, No. 21-1826, 16 F.4th 20, 2021
WL 4860328, at *6 (1st Cir. Oct. 19, 2021) (affirming rational
basis review of a vaccine requirement for healthcare workers
when a medical exemption reinforced the government's
public-health interest in a way that a religious exemption

would not). Further, they show that Defendant is able to
make accommodations to its Policy of requiring in-person
clinicals for secular reasons but has not done so for Plaintiffs’
religious reasons. Thus, Fulton requires that Defendant offer
a compelling reason why it cannot extend a similar exception
to cases of religious hardship—that is, the Policy must be
subjected to strict scrutiny.

Moreover, Defendant's process for reviewing religious
accommodation requests appears to be the type of
individualized mechanism that triggers strict scrutiny under
Fulton. The Supreme Court held in Fulton that the mere
creation of a formal mechanism for granting exceptions
makes a policy not generally applicable “because it invites the
government to decide which reasons for not complying with
the policy are worthy of solicitude.” Fulton, 141 S. Ct. at 1879
(internal quotation marks omitted). Here, Defendant denied
Plaintiffs’ requested accommodations because “[r]eligious
accommodations are made on a case-by-case basis taking
into account many factors, including the impact such an
accommodation will have on the educational environment
as a whole.” (Ex. 113 at Bates 112; Ex. 114 at Bates 114).
It is true that Defendant granted some form of religious
accommodation to all students who requested one, but that
is unimportant under Fulton. It is the mere creation of an
individualized exemption process that triggers strict scrutiny.
Fulton, 141 S. Ct. at 1879.

*10  To survive strict scrutiny, the government must show
that its actions are justified by a compelling government
interest and are narrowly tailored to that interest. Lukumi,
508 U.S. at 531–32, 113 S.Ct. 2217. In this analysis, the
court “must scrutinize the asserted harm of granting specific
exemptions to particular religious claimants.” Fulton, 141 S.
Ct. at 1881 (internal quotation marks omitted). In other words,
to survive strict scrutiny, Defendant must show that it has a
compelling interest not in the policy generally, but in denying
Plaintiffs an exception to it. See id.

To the extent this standard differs from the government's

burden under FERA,6 Defendant's Policy likely fails
under First Amendment strict scrutiny, as well. Regarding
Defendant's asserted interest in stemming the spread of
COVID-19, as explained above, that interest cannot justify
the Policy when Defendant loosened its Policy during the
pandemic in a way that permitted more students to remain
unvaccinated, making them more likely to spread the virus.
And Plaintiffs are equally as likely to spread COVID-19 as
those students whose clinical sites do not require vaccination,
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who are nonetheless excluded from the Policy. A policy that is
so clearly underinclusive to serving the government's asserted
interest cannot withstand strict scrutiny. See Lukumi, 508 U.S.
at 546–47, 113 S.Ct. 2217.

Rather, it is clear to the Court that Defendant's true
interest in the Policy is in maintaining its relationships with
its clinical partners and being able to provide in-person
clinical opportunities to future students, which is certainly
compelling. But the Policy is not narrowly tailored to that
end. There is no evidence that allowing Plaintiffs to complete
an academic alternative to an in-person clinical will have
any effect at all on Defendant's clinical partners. In other
words, it is unlikely that Defendant has a compelling interest
in denying Plaintiffs an exception to the Policy, particularly
when it has provided exceptions to other students for non-
religious reasons. See id. at 546, 113 S.Ct. 2217.

To the extent Defendant claims a pedagogical interest in
denying Plaintiffs an exemption from the Policy, it is still
unlikely to satisfy strict scrutiny. From March 2020 to Spring
2021, Defendant considered simulated clinicals an adequate
educational substitute for in-person clinicals and continued to
graduate nursing students on that basis. Moreover, Defendant
has allowed students to complete substitute assignments
in place of in-person clinical days this semester. There
is no evidence that allowing religious exemptions to the
Policy for Plaintiffs would do any more harm to Defendant's
pedagogical interest than the other exceptions it has made.
See id. And if an accommodation is good enough for students
with secular hardships such as illness or other issues, then
the Constitution dictates, under these circumstances, that it
is good enough for students with religious hardships. See
Fulton, 141 S. Ct. at 1882.

*11  Defendant points out that in other free exercise
cases involving COVID-19-related mandates and restrictions,
courts have applied rational basis review and upheld the
policies. (Doc. 17 at 12 n.5). To be sure, courts around the
country have found that various methods of combatting the
COVID-19 pandemic may be constitutional even when they
place an incidental burden on religious exercise. See, e.g.,
Does 1-6, 2021 WL 4860328 (affirming denial of injunction
for healthcare worker vaccine policy); We the Patriots USA,
Inc. v. Hochul, 17 F.4th 266, 2021 WL 5121983 (2nd Cir.
Nov. 4, 2021) (same); Resurrection Sch. v. Hertel, 11 F.4th
437 (6th Cir. 2021) (affirming denial of injunction for a school
mask policy); Klaassen v. Trs. of Ind. Univ., ––– F. Supp. 3d
––––, 2021 WL 3073926 (N.D. Ind. July 8, 2021) (denying

injunction for university vaccine policy); Denis v. Ige, –––
F. Supp. 3d ––––, 2021 WL 1911884 (D. Haw. May 12,
2021) (dismissing claims challenging state mask mandate);
see also Jacobson v. Massachusetts, 197 U.S. 11, 25 S.Ct.
358, 49 L.Ed. 643 (1905) (finding compulsory vaccination
law constitutional); Crowley v. Christensen, 137 U.S. 86,
89, 11 S.Ct. 13, 34 L.Ed. 620 (1890) (“[T]he possession
and enjoyment of all rights are subject to such reasonable
conditions as may be deemed by the governing authority of
the country essential to the safety, health, peace, good order,
and morals of the community.”). But the facts in those cases
are not the facts in this case. The facts in this case make it
clear that the Policy is not motivated by the government's
compelling interest in stemming the spread of COVID-19.
The facts in this case show a likelihood that Defendant has
other ways of achieving its goals that would not substantially
burden Plaintiffs’ religious beliefs. And ultimately, the facts
in this case involve not a governmental vaccine mandate, but a
set of educational and administrative policies that, as applied
to Plaintiffs, likely violate their First Amendment right to free
religious exercise.

b. Irreparable Harm

A plaintiff seeking a preliminary injunction must
“demonstrate that irreparable injury is likely in the absence
of an injunction.” Winter, 555 U.S. at 22, 129 S.Ct. 365.
Irreparable harm is harm “that cannot be redressed by a
legal or equitable remedy following trial.” Premier Nutrition,
Inc. v. Organic Food Bar, Inc., 475 F. Supp. 2d 995, 1007
(C.D. Cal. 2007) (internal quotation marks omitted). Plaintiffs
allege that absent an injunction, their right to freely exercise
their religious beliefs will be violated, which amounts to
irreparable harm. Indeed, “[t]he loss of First Amendment
freedoms, for even minimal periods of time, unquestionably
constitutes irreparable injury.” Elrod v. Burns, 427 U.S. 347,
373, 96 S.Ct. 2673, 49 L.Ed.2d 547 (1976); see also Am.
Trucking Ass'ns, Inc. v. City of Los Angeles, 559 F.3d 1046,
1059 (9th Cir. 2009) (“[C]onstitutional violations cannot
be adequately remedied through damages and therefore
generally constitute irreparable harm.”). And under FERA,
“[f]ree exercise of religion is a fundamental right” in Arizona.
A.R.S. § 41-1493.01(A). If the loss of a federal constitutional
right amounts to irreparable injury, so too must the loss of
a fundamental right under state law. Because Plaintiffs have
shown a likelihood on the merits that their First Amendment
right to free exercise and their right to free exercise under
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FERA will be violated absent an injunction, it follows that
they have shown a likelihood of irreparable harm.

Defendant argues that a mere delay in Plaintiffs’ ability to
graduate does not amount to irreparable harm. They are
correct that a delay of a plaintiff's higher education alone does
not satisfy this factor. See Am.’s Frontline Drs. v. Wilcox, No.
EDCV 21-1243 JGB, 2021 WL 4546923, at *7 C.D. Cal. July
30, 2021 (“It is well established that a delay in collegiate or
graduate education isn't typically irreparable harm.” (internal
quotation marks omitted)). But in the cases Defendant cites,
the respective courts found that the plaintiffs had not shown
a likelihood of success on the merits of their constitutional
claims, meaning the plaintiffs had not shown a likelihood that
their rights would be violated. Id. at *8; Harris v. Univ. of
Mass., Lowell, No. 21-cv-11244-DJC, 2021 WL 3848012, at
*5–7 (D. Mass. Aug. 27, 2021). In contrast, here, Plaintiffs
have shown a likelihood of success on the merits, so they
have shown a likelihood that their right to free religious
exercise will be violated. Thus, Plaintiffs’ asserted harm is not
merely the delay in their education, but the likely violation of
their constitutional and fundamental rights, which is without
question an irreparable harm.

c. Balance of Equities and the Public Interest

*12  Under Ninth Circuit law, when the government is a
party, the balance of equities and the public interest are
considered together in the preliminary injunction analysis.
See California v. Azar, 911 F.3d 558, 581 (9th Cir. 2018).
Plaintiffs argue that these factors fall in their favor because of
the fundamental nature of the right to free exercise under the
Constitution and the law. (Doc. 2 at 11). Indeed, “[p]rotecting
religious liberty and conscience is obviously in the public
interest” as free exercise “is undoubtedly, fundamentally
important.” Id. at 582. Thus, “[c]ourts considering requests
for preliminary injunctions have consistently recognized the
significant public interest in upholding First Amendment
principles.” Sammartano v. First Jud. Dist. Ct., 303 F.3d
959, 974 (9th Cir. 2002), abrogated on other grounds by
Winter, 555 U.S. 7, 129 S.Ct. 365, 172 L.Ed.2d 249; Index
Newspapers LLC v. U.S. Marshals Serv., 977 F.3d 817, 838
(9th Cir. 2020) (“It is always in the public interest to prevent
the violation of a party's constitutional rights.” (internal
quotation marks omitted)). In addition to the public interest,
the likely violation of Plaintiffs’ constitutional rights is
obviously a significant hardship on them personally. Because

Plaintiffs have shown such a likelihood, this argument weighs
strongly in Plaintiffs’ favor.

But “balancing the equities is not an exact science,” and the
protection of religious liberty is not necessarily conclusive.
Azar, 911 F.3d at 582. Defendant argues that it would suffer
“financial, administrative, and potentially contractual harm”
if an injunction is issued. (Doc. 17 at 18). Unlike when
analyzing the merits of Plaintiffs’ claims, on this issue,
the Court must consider the hardship that implementing
accommodations would impose at the present time. The Court
is sympathetic to the potential financial and logistical burden
that an injunction might place on Defendant. Depending on
how Defendant chooses to accommodate Plaintiffs, it may
need to add to its employees’ workload, hire additional staff,
rearrange schedules, and take on other costs, all within the
next seven weeks. (Ex. 100 at Bates 11–14). But these costs
are not so great as to outweigh the protection of a fundamental
right, particularly when Defendant has provided academic
alternatives to in-person clinicals on at least two other
occasions this semester. See Aytch v. Cox, No. 2:14-cv-00139-
GMN-CWH, 2015 WL 2450498, at *5 (D. Nev. May 21,
2015) (“[T]he [financial] costs of fulfilling [a constitutional]
duty cannot outweigh the irreparable harm that is sure to face
Plaintiff if he is not awarded preliminary relief.”)

Defendant further argues that an injunction would jeopardize
the administration of its nursing program, which graduates
hundreds of skilled nurses annually, and undermine its ability
to provide students with necessary clinical placements. (Doc.
17 at 18). As explained above, however, Defendant has
available means to accommodate Plaintiffs’ religious beliefs
without affecting its ability to properly educate them or to
provide clinical placements for future students. And with such
an alternative in place, Plaintiffs will be able to graduate in
December and enter the nursing profession at a time when,
as Defendant acknowledges, there is “a critical shortage of
nurses” in Arizona. (Doc. 17 at 18). A preliminary injunction
in this case will thus serve the public interest not only by
protecting religious liberty but also by ensuring that qualified
nurses are able to enter the workforce and provide much-
needed care. The balance of equities, then, tips decidedly in
Plaintiffs’ favor.

In sum, Plaintiffs have shown a likelihood of success on the
merits of both of their claims, that they are likely to suffer
irreparable harm absent an injunction, and that the balance of
equities and the public interest weigh in their favor. Their case
is not doubtful, and the harm they have alleged—the violation
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of their constitutional and fundamental right to free exercise
—is an injury of the highest order under the Constitution
and the law. Such an injury cannot be remedied by damages.
Accordingly, Plaintiffs have shown that they are entitled to
mandatory injunctive relief.

V. RULE 65(C) BOND
*13  Under Federal Rule of Civil Procedure 65(c), the

Court “may issue a preliminary injunction ... only if the
movant gives security in an amount that the court considers
proper to pay the costs and damages sustained by any party
found to have been wrongfully enjoined or restrained.” But
the Court has discretion to waive the bond requirement.
Barahona-Gomez v. Reno, 167 F.3d 1228, 1237 (9th Cir.
1999). Plaintiffs request that the Court do so in this case, and
Defendant offers no argument otherwise. Indeed, Plaintiffs
have shown a likelihood of success on the merits, and
requiring a bond would negatively impact the protection of
Plaintiffs’ constitutional rights. See Baca v. Moreno Valley
Unified Sch. Dist., 936 F. Supp. 719, 738 (C.D. Cal 1996).
Moreover, it is not clear to the Court that Defendant will incur
significant costs in complying with this Order given that it
has already offered alternatives to in-person clinicals to other
students. See id. at 738; Ticketmaster L.L.C. v. RMG Techs.,
Inc., 507 F. Supp. 2d 1096, 1116 (C.D. Cal. 2007). The Court
will thus waive the security requirement.

VI. CONCLUSION
Plaintiffs ask the Court to preliminarily enjoin Defendant's
“Vaccine Mandate,” but that label ignores the nuances of
Defendant's policies that Plaintiffs themselves recognize. The
only vaccine mandates in this case belong to Defendant's

clinical partners, who are not parties before the Court. Rather,
Defendant's Policy is a set of requirements that together,
when applied to Plaintiffs, are likely to substantially burden
Plaintiffs’ right to freely exercise their sincere religious
beliefs in violation of FERA and the First Amendment, to
cause Plaintiffs irreparable harm, and to go against the public
interest. Accordingly,

IT IS ORDERED that Plaintiffs’ Motion for Preliminary
Injunction (Doc. 2) is granted as modified.

IT IS FURTHER ORDERED that the Court enters a
preliminary injunction, effective immediately, as follows:

1. Defendant is preliminarily enjoined from enforcing
against Plaintiffs its requirements that nursing students
satisfy the vaccination policies of their assigned clinical
partners and that nursing students must complete their
assigned in-person clinical rotations in order to complete
their academic programs; and

2. Defendant shall make available to Plaintiffs a suitable
accommodation that will allow Plaintiffs to satisfy the
clinical components of their coursework and complete
their academic programs as scheduled in December
2021.

IT IS FURTHER ORDERED that the Court exercises its
discretion and waives the requirement of a security bond
accompanying this preliminary injunction.

All Citations

Slip Copy, 2021 WL 5162538

Footnotes
1 Citations to the “Hearing Transcript” refer to the transcript of the November 1, 2021 Preliminary Injunction hearing,

reflected at Min. Entry 29.

2 In fact, Ms. Ballam was assigned to a five-day clinical rotation at Mayo Clinic and is similarly situated to Plaintiffs in that
she is unable to complete the clinical due to her religious objection to receiving a COVID-19 vaccine. But because the first
day of her five-day clinical was cancelled and replaced with a simulation day, which she participated in, she has received
credit for one of the five days of the clinical rotation. She will be four clinical days short of graduating in December,
however, since Defendant will not provide a similar accommodation for her religious beliefs. (Hearing Tr. at 97:18–98:1).

3 It is unclear whether Dr. Schultz was referring to the same instance as either Ms. Moreno or Ms. Ballam, but regardless,
the testimony from Dr. Schultz, one of Defendant's administrators, corroborates the students’ testimony that Defendant
has offered alternatives to in-person clinicals.

4 The Court notes that many of the federal cases it cites when evaluating the FERA claim have been abrogated or overruled
as federal Free Exercise doctrine has evolved. But because FERA invokes the Yoder and Sherbert test, cases using that
test still provide helpful guidance for the state-law claim, even if they are no longer good federal law.
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5 Plaintiffs argue that Defendant's policy is not subject to rational basis review because its burden on their free exercise
rights is substantial rather than incidental. But this argument misunderstands the meaning of “incidental” in the free
exercise context. A burden is “incidental” not if it has a minimal effect on a person's rights, but rather if it is not the object
of the policy to impose such a burden. See Smith, 494 U.S. at 878, 110 S.Ct. 1595. While Plaintiffs argue that the Policy
violates the Free Exercise Clause on its face, that claim is unlikely to succeed as the Policy does not regulate religious
beliefs or exercise as such. See id. at 877, 110 S.Ct. 1595.

6 The United States Supreme Court has routinely referred to the “narrowly tailored” standard in First Amendment Free
Exercise cases while referring to the “least restrictive means” standard in RFRA cases, implying they are different. See,
e.g., Espinoza v. Mont. Dep't of Revenue, ––– U.S. ––––, 140 S. Ct. 2246, 2260, 207 L.Ed.2d 679 (2020); Hobby Lobby
Stores, Inc., 573 U.S. at 728, 134 S.Ct. 2751; see also St. Mark Roman Cath. Par. Phx. v. City of Phoenix, No. CV
09-1830-PHX-SRB, 2010 WL 11519169, at *10 (D. Ariz. Mar. 3, 2010) (“While the regulating body need not employ the
least restrictive means possible to survive a Free Exercise Clause challenge, the City still must show that the Noise
Ordinance is narrowly tailored to achieve a compelling state interest.”). But see Fulton, 141 S. Ct. at 1881 (stating that
under First Amendment strict scrutiny, “so long as the government can achieve its interests in a manner that does not
burden religion, it must do so”); Does 1-3 v. Mills, ––– U.S. ––––, ––– S.Ct. ––––, ––– L.Ed.2d ––––, 2021 WL 5027177, at
*1 (Oct. 29, 2021) (Gorsuch, J., dissenting from the denial of application for injunctive relief) (“To [satisfy First Amendment
strict scrutiny], the State must prove its law serves a compelling interest and employs the least restrictive means available
for doing so.”)

End of Document © 2022 Thomson Reuters. No claim to original U.S.
Government Works.
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